o
%
¥
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JATPUR BENCH,JATFUR .
Date of Order : J3) 3) 20
OB ND, 426 O 1938
Paoea Pam §7c Zhri Shiv Das Ram by caste Jat, aged about 41 vyears,
presently working as Head Clerk, Compilation Office, Western Railway,
Aimer.
«..<..Applicant.
VERSUS
1. Union of India through Secretary, Ministry of Railways, New Delhi.
g 2. The Chairman, Pailway Bcad, New Delhi.
3. The @General Manajger (Establishment), Western FRailway, Churchgate,
Mumbai.
4, The Statistical and Analysis Officer, Compilation 2ffice, Western
Railway, Ajmer.
5. Smt. Mamta Sharma, Head Clerlk, Statistical EBranch, Office of the
S.A. Officer (FT3), Western Failwav, Delhi Fichanganj, Delhi.
«++s.Respondents.

HON'BLE MR,A F.MISRA, JUODICTAL MEMEBER

HON'BLE MR.S.F.AGFAWAL, ADMINISTRATIVE MEMBER

Mr. Amitabh Phatnajar, Counsel for the applicant.

Nore ies present for the respondents.

ORDER
(Per Hon'ble Mr.A.K.Misra,J.M.)

The applicant had filed this OQ.A. ~ ‘with the prayer that the

reversion ~tder dated 17.11.1%%8 (Annex.A,3), Office Memo dated



2.
20.4,1998 (Annex.A’l) and Office Msmo dated <.11.129% (Annex.3,2), be
miashed and eet aside and the tesgpondentz ke directed o assign
'seniority to the applicant in the cadre =f Head Clerk. Alternatively,
after ¢uashing the aforeszaid office memss, Annexs. A'l, A,’2 and 3,2, the
Gerartmental anthorities ke directed to place the applicant in the same
cadre and the preition in which he was working on the poat of Head Clerk

pricr to 15.11.1996.

2. The applicant had prayed for interim relief seekingy stay of
creration of crder dated 17.11.1993 (Annex.A’Z). After ccnzideraticn, it
waz dirvected on 12.12,1%%8 that the impugn2d reversion order dated
17.11.1992 shall remain: ' in-operative kill nexk date. The =aid interim

crder conkinued thereafter and is still in force.

2. Notice of the Q.A. was qiven ta the respondente who have filed their
reply to which a rejoinder was alsc filed by the spplicant. It was
~ontended by the respondents that the applicant, while he was working as
Head Clar)k on ad hoe kazie in the office of Jenicr Accounts Officer (FTA)
Delhi Fishanganj, Delhi, had come to the compilation office, Ajmer, on
mitnual transfer hasis with Smt. Mamta Sharma, réspondent MNz.5, who was
working as Head Tlerk in the gaid Ajmer Oifice. It iz stated by the
respondents that while arplving for matual transfer, the applicant did
not describe himself to ke an ad hec Head Clerk. Thus, giving the
concernad authority an impressicn that the applicant was working as Head
Clerk as reqularly promoked candidate.  Subsequently, it was discovered
that the applicant waz working in the [elhi Office as Head <Clark cn ad
hoz basie and, therefore, his transfer was treated as redquecst transfer
and ccnesequently, the applicant was assiqgned koktcom ssniorvity amongst the
Senior (lerke and was retained at Ajmer. The impugned orders are
perfectly l23al as the applicant hims2lf was parcy to supressanFhe
matefial faste and had zemred the hkenefit ~f mitunal transtfer unfairly.

Theref-re, the Qriginal Applicaticon deserves to be dismissed.

4, We have  heard the learned ~cunsel for the parties and have gone
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through the case file.

5. The facts nf the case are not much in dispute but they are necessary
£o be mentiocned ta clarify the position under which the respondents had
passed the impgned order reverting the applicant to his substantive post

treating his case as of request transfer.

6. It is stated hy the applicant that while werking on the post of
Clerk (Lower Division Clerk) in the office of 3.A.0. (FTA) DKZ,he was
promoted to the post of Senior Clerk (Upper Division Clerk) w.e.f.
1.1.1992 on the hasis of seniority-cum-suitability test. Subseguently,
the applicant was cenfirmed on the post of Zenict Clerk vide crder dated
21.9.1994. It is further stated l:vy.the applicant that on 4.8.1955;, he
wag promoted ¥ the post of Head Clerk which bkecame vacant due to
promotion of cne Shri Dharampal, Head Clerk, to the post of Chief Clerk
w.e.f. 2.8.1225, Since the applicant was promoted on the clear vacancy,
therefore, it was not menticned in his promotion order that he was being
promoted on ad hoo kasis. 3Shri TDharampal retired on 30.11.1997 and,
therefore, the vacancy caused by Shri Dharampal had hecome permanent and
the applicant was entitled to ke confirmed on the post of Head Clerk on
3.8.1997. It is stated by the applicant that he applied for mutual
transfer with Smt. Mamta Sharma in the vear 15%6. Initially, the
applicant was informed that Smt.Mamta Sharma was werking az Head Clerk
on ad hoc hkasis, therefore, mutnal transfer cannzt he effected but
subsequently, when Smt .Mamta Sharma was made rejqular w.e.f. 3.2.13%5 she
again made an applicaticn for reccnsideration of her application for
mutual transfer. Thereatfter, mutual transfer was affectad vide order
dated 15.11.129¢  BAnnex.A/7. It is alleged Ey the applicant that
thereafter, vide order dated 20.4.1955 the applicant was informed that
at the time of mutual transfer of applicant with 3mt.Mamta Sharma, the

applicant was working as Head Clerk on ad hoc basis, as such, his

transfer on mtual exchange is not valid and, therefore, the same is

Lo o,
heing converted into transfer on request basis and senicrity be assigned
L
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to the applicant in the cadre of Zenior Clerk. In this connection, it is
stated by the applicant that he was never tcld that he was heing promoted

as Head Clerk on ad hos basis and, therefore, he had not mis -~

" represented to the authorities at the time of his mutnal tranzafer and,

therefore, treating the applicant's transfer as reguest tranéfer and
consequently, reverting the applicant to the bost of Cenior Clerk would
cause the applicant a remrring loss of 700/- per month and, therefore,
the action ~f the respondlents deserves ko be quashed and the applicant is

entitled to the praver as mentioned ahkove.

7. We have considered the rival contentions and have als~ conzidered

the arquments of the learned counsel for the parties. It is stated by

.the respondents in their reply. that the office of the Senior Accounts

Officer (FTA), Delhi. Kishanganj, Delhi, had also not mentioned in its
letter that the promction of Shri Poocsa Ram és Head Clerk was on ad hoc
basis with the result that the competent anthority at the Head:marters
Office, Mumbai, remained under the Ihwonafide kelief that the promotion of
Poosa Pam was on regular basis. As per their information, both the
officials were holding the post of Head <Clerk “on reqular basis,
therefore, approval to the said mutual transfer was accorded. ’This fact
shows‘that the correct requisite information was not passed-on to the
higher authorities, therzfore, in ocur aopinion, the applicant alcne cannot
be held resrcneible for this. Had the forwarding authority at Delhi
intimated in the mutunal transfer applicaticon the ad hoo status of the
applicant on the post of Head Clerk, prokakly, mutual transfer would not
have heen ordered. No doukt, by such suppression of reguisite
information the applicant was henefited in securing mutnal transfer to
Ajmer. But, this by itself does not mean that he should have been
adjusted at Ajmer by giving bhottom seniority in the cadre of Senior
Clerks. 1In our opinion, the authorities on discovery of ad hoc status of
the applicant, should have sent him back to hisvparent éadre at Delhi and
shonld not have at that staje conzider the applicant's hardship and
order his retention at Ajmer at the bottom seniocrity in the cadre of

Senior Clerks. No doubt, the respondente had rassed the impugned ordet
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reverting the applicant after notice to him but, in ~ur opinion, such
exercise was not at all necessary. In fact, the right thing should have

been, to send bkack the applicant to Delhi. At this stage, we 3are not

impreszed with the applicant's contention that bv <givinj him hottom
geniority in the cadre of Senior Clerk at Ajmer, he would lecse his
senicrity by many numbers. Since the applicant has prayed in alternative
that he can b2 sent back to Delhi in the same cadre and rasition on which
he was working on 15.11.1996, therefore, working-ont the seniafity

~o2iticn of applicant at Ajmer, is of no use.

8. Considering the facts and circumstances of the case, we are of the
opinion that the applicant does not deserve to be retained at Ajmer even
ac a rajuest transfers case. He deserves to be sent back to Delhi cn the
same post on which he was working at the time of his mutual transfer, at
his ocwn expenses. We are also of the opinion that in this mutnal
transfer, Smt.Mamta Sharma, is not to be blamed for any reason
Therefore, cancellation of applicant's mutual transfer and

Delhi Kishanganj,
sending him back to/elhi, should in no way adversely affect Smt. Mamta

whatesever.

Sharma, respondent No.5.

9. The Original Application, therefore, deserves to bhe rartly

acoeptead.

10. The Original Application is, therefore, partly accepted and the
impugned order of reversion dated 17th November,1998 (3nn2x.A/3), is
hereby guashed. The applicant should now be transferred back to Delhi
ILishanganj, Delhi, at his own cost in the same cadre, position and post
on which he was working prior to 15th November,1996, within a period of

one month from the date of communication of this order. The parties are

left ko bear their own cost.

\<§T\\T ‘ e — ;Lg\i9l
(S.K.AGRAWAL) (A.K.MISRA)
Adm.Member Judl .Member
mehta




