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Mohammed Salim Khan, S/o Shri Shafi Mohammed, R/0
3 (BHA) 19, Vigyan Nagar, Kota, Rajasthan.
’ Vs ...Applicant
1. Union of India through Secretary, Ministry of Finance
Department Of Revenue, GOvt.,of India, New Delhi.

2. The Commissioner, Warcotics, Gwalior.
3. Deputy Commissioner, Narcotics, Kota.
4. The Sdperintendent, Deptt . of Preventive and

Intelligence Cell, Guwahati (Assam).
.. .Respondents.

Mr.P.P.Mathur - Briefholder of Mr.R.N.Mathur - Counsel
for applicant. B

Mr .Sanjay Pareek - Counsel for respondents.

CORAM:

Hon 'ble Mr.S.K.Agarwal, Judicial Member

Hion ble Mr.N.P.Nawani, Administrative Member.

PER HON'BLE IMR .3 .K.AGARWAL, JUDICIAL MEMBER.

In this DOriginal Application after amendment the prayer
of the applicant has been to guash the impugned order dated
5.1.99 and to allow the applicant to continue on the same

post at Kota.

2. Facts of the case as stated by the applicant are that

the applicant while working as Driver in Narcotics Department
at Xota, was transferred from Kota to Guwahati (Assam) in
December 1998. The applicant filed an O.A to quash that
impugned order of transfer amilé%; sought interim relief by

- he impugned order of transfer.

—r NAS . . v
f:jstayed vide this Tribunal

Operation of the impugned onieré{
order dated 15.12.98. It is stated that the applicant was
again transferred from Kota to Gwalior vide impugned orxder
dated 5.1.99 when the matter was subjudice before this Tri-
bunal. The applicant sought an amendment in the 0.A,. In |

view of the new development, the amendment was allowed .

- After incorporating the amendment in the 0.A, the prayer of

the applicant for interim relief was also allowed and the
operation of the impugned order dated 5.1.99 was stayed.

It is further stated by the applicant that he was transferred
twice within the span of 2C days and the transfer of the
applicaht was done with a view to harass/punish the applicant.
Tt is also stated that this transfer is against theatransfer

policy of the Warcotics Department. Therefore, the impucgned
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~order of transfer is illegal. Tt is stated that father and

mother ©Of the applicant are;@ffBO and 76 years p&’old and
poth of them had underwent operation recently, therefore,
the transfer of the applicant is unjust and unreasonable

and the same @s-liable to be quashed. The applicant has,
therefore, filed this 0.A for the relief as mentioned above.

3. Counter was filed. 1In the counter, it has been stated

that- the applicant has been transferred within the jurisdi-~

ction of WNarcotics Department and number of complaints have

been received against the applicant against his involvement
in collection of illegal gratification during the settlement
operation. Therefore, the transfer of the aoplicant was in

exigencies of service/public interest and the applicant was

transferred as per the transfer policy/guidelines and this

0.A is devoid of any merit, therefore, liable to be dismissed.

4-' Heard the learned coumsel for the‘parties and also
perused the whole record and legal citations as referred by

the counsel for the applicant.

5. “The learned counsel for the applicant, during the

course of his arfguments has argued

(i) That the impugned onﬂer of bransfer dated 5.1.99 was
prassed 1n v1olatlon of the provision given in Sec.19
(4) of the Admlnlstratxve Tribunals hct, therefore,
the 1mpu3ned order is nonest.

(ii) That the transfer on the basis of complaint can only

be done after the enquiry on the said complaint when

the allegations made in the complaint are established.

In support of his contentions, he has referred the
following judgments: |
11998 (7) scc 59

1998 (3) car (Lucknow) 69

1998 (2) SLR 418 -

JT 1997 (6) s8C 229

6. In the alternative, the learned counsel for the appl-

icant has also submitted that looking to the personal diffi-
culties of the applicant, he should have been transferred

near to Kota.

7. 'On the other hand the learned counsel for the respon-

"dents has submitted that the impugned order'dated45.1.99 is

not in violation of the provisions of Sec.19(4) of the
Administrative Tribunals Act as the same has been passed

before admitting the case. He has also submitted that the
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transfer made on the basis of complaints is not punitive in
nature, therefore, cannot be held as illegal:. He further
submitﬁed that for the personal difficulties, the applicant
should have ¥¥=x approached the cbmpetent authority who can
only take a decision in this regard.

8. We have g iven thought ful consideration to the rival
contentions of both the parties and also perused the whole
record. =+« &

9. As regards the first contention of the learned counsel
for the applicant is concerned, it 1s not disputed that the

impugned order dated 5.1.09 was issued before the case is

admitted by this Tribunal. This Tribuanal vide its order dated

26 .3 .99, after hearing the.learned counsel for the parties,
admitted this 0.A. The learned.counsel for the applicant has
argued that as soon as the Tribunal applied its mind: and
found that 1t is a fit case for aojuﬂlcatlon, the Odycieemed
t0 have been a%mlpted We are not inclined to accept the
contention of the learned counsel for the applicant as at
the first instance in this case notice of show cause was
issued to the respondents as to why this O.A should not be
admitted . Thereafter after filing the reply, etc, and after
hearing the parties at length this Tribunal was of the
Opiniontthat it is a fit case for adjudication, therefore,
the case was admitted and parties were directed to file
reply to the amended 0.A and thereafter rejoinder to the

reply.

10. According to the provision given in Sec.19(4) of the

Administrat ive Tribunals act, it is provided that “where
an application has been admitted by a Tribunal under sub-
section (3), every proceedlnrs under the relevant service
rules as to redressal of grlevances in relation to the
subject-matter of such apollcatlon penalnq 1mmedldtely before
such admission shall abate and save as otherwise directed by
the Tribunal, no appeal or representation in relation to such
matter shall thereafter be entertained under such rules.
11. In Man.Sinch Vs. Union of Indla & Ors, (1997 ) 36 ATC 93
it was held that passing of orders by reviewing authority
after aﬁmission of original applicatidn by the Tribunal is
nonest and the reviewing authority has no jurisdiction to
péss'any such order. In the instant case, édmittedly, the
orﬂer~dated;5.1.99 was passed before the case waé~admitted.

on 26.3.99. Therefore, the impugned order dated 5.1.99 can-

' not be said to have been passed in violation of Sec.19(4) of

the administrative Tribunals Act.
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As regards the second contention of the learned counsel

: 2
12 .

for the applicant'is concerned, it is well settled that tran-
sfer is an incidene of service and more So £or the government
officers and it is not to be interfered with by the Court
unless it is shown to be clearly arbitrary, vitiated by mala-
fides or amounts to infraction in professed norms or principles

governing the transfers.

i3. in'Diptﬁ'Prakash Banerjee Vs. Satvendra Nath Bose Nati-
onal Centre for Basic Sciences, Calcutta & Ors, JT 1999(1) SC
396, the Hon'ble Supreme Court had an occasion to distinguaish

between the terms 'Motive' and the 'Foundation' while dealing

“with transfer, and this concept of motive and foundation is

equally applicable to the transfer orders as well.

14. In G.S.H.Reddy & Ors. Vs. A.P.State Road Transport
Cbrporation, Hyderabad & Ors, #Zndhra Pradesh High Court D.B
427, held that "Drivers of respondent Corporation transferred
from one depot to another on administrative grounds in view
of the wigilance report making pertain complaints against
them, held, such a transfer cannot be termed as punishment
nor the facts demonstrate that the transfer is malafidse,
there fore, the order of transfer was not held illegal.v.

15. In Arun Damodar Veer Vs. State of Maharashtra, Bombay

‘High court (.3) 125, has held that the transfer on account

of complaint is not punitive and the competent authoritges
cannot be faulted with in effecting the transfer of the

petitioner.

16. In the instant case, serious complaints are against

the applicant stating his involvement in collection of ille-
gal gratification during the settlement operation in Narcotics
Department. In view of these serious complaints, if the :
applicant has been transferred by the impucned order of tran-
sfer, we are not inclined to interfere with the'said oxder

as neithe} it is Basedwponmalafides nor it is against the

statutory norms.

17 . As regards the other prayer of the learned counsel for
the applicant is concerned that the applicant should be tran-
sferred at any other station néar to Kota, the applicant is
free to make a representation before the competent authority
and the competent authority will dispose of the representation
by a reasoned and speaking order, considering all the personal

provlems of the applicant and pass necessary orders.

1g. Wwith these directions, this 0.A is disposed of with

no order as to costs. The interim order stand§ vacaked.

Cﬁmvd@w“ ' :
(1 P .Nawan i) =~ . (S -K-m

Vember (J) -



