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IN-THE.CENIRAL>ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIFUR
) Dete of order:04.07.2001
OA N0L278/l998 A )
Belai s/o Shri' Chhotu Ram r/o Brijlal Naoar, Malpura

Li Shiv ~Sshai
(s), Telehpone Exchange, Malpura

presently working as T.O
..Applicant °

Versus
Department cf

P

Union of India through the  Secretary,

1.
o Telecom, Santhar Bhawan, New Delhi.
2. _ &he Chlef'General Manager, Ielecom Jaipur-7
3. 1. General Manager, Telecom Fast, Jaipur.
l District Mahacef, Telecom, Sewaimadhopur. N
| . .. Respondents

Mr. P.N.Jati, counsel for .the applicant

Mr. Brun Chaturvedi, counsel for the respondents

CORAM: - ,
Hon'ble Mr. ‘S.K.Agarwal, Judicial Member
Hon'ble Mr. A.P.Nagrath, Administrative Member

ORDER

Per Hon'ble Mr. A'P;Nagrath,‘Administratlve Member

(Ann.A3), the applicant

o 'Vide order dated 31.12.1992
alongwith others were ordered to be promoted from Group-II tc Group-

scheme on completicon of 26 years cof service.

LAY

TII under the RCR
However, this was not éiven effect to in respect of the applicant. He
vide hjq

of the tespondents

against this action
Ve

represented
application dated 2.7.97 and he was informed by crder dated 22 7 o7
nct glven to him due to pending

(Ann. Al) that promctlon was
dlqc1p11nary case. The appl:cant is acqueved with this order and hes

leed this OA with the prayer that: the impugned - order dated 22.7.97
(Ann.Rl) be quashed and eet—aclde and reepondents be dlrected to allow
30.12.92

scheme ‘to the applncant~ w.e.f

promotion under the BCR

ﬂ,



©

- been promoted in 1992 or atleast ‘in December, 1994

'; 2

alonawith all conséquential benefits. 1In- the alternative, the

respondents be directed to allow the benefit-of'BCR promotion to the
apmﬂicant w.e.f. 30 12. 1994 becauee by then the punlehment in@oséd

vide letter dated 30.9. 1992 wac over.

2. ~* In the grounds of the rel1ef sought by the appllcant, 1t!

has been stated that the order dated 3l 12.92 was paesed after the DPC

had approved the case. of the appl1cant for prcmot:on after =creen1nc'

the whole record of serv1ce and he was declared f1t “for his promot:on‘

" after hav1na been declared f1t.- The appl:cant contends, the

reepondents had no reaeon. to withheld his promotlon, after having

J
Jesued,the formal ‘orders . thereof. It has been stated that appllcant

4

had been allowed promot:on only W.e. f. 1.1.97 though he should have

\

3. In the written reply; the respcndents “have stated that

’-there was a mietake, inasmuch aé, the-penalty of stoppaoefof increment‘

for 3 years was not entered in the =erv1ce record ‘and ACR. wh1ch were

“sent to the DPC. It-hae been adm1tted that ‘the app11cant was

considered fit for promotion‘and-order dated 31.12. 1992 was 1s=ued in

faveur of all the off1c1al= found th under the BCR =cheme including

‘the applicant. In the same order, it had been expreesely etated that '

. any-dlsclpllnary/vngllance case was pendlng/contemplated.aga:nst any

official ‘or there is currency of any punishment, such official shall

not be prdmoted under the BCR scheme. The reqpondentq have referred to

‘ the decided case law where the Apex Court has held that any employee

under901ng a punlshment and the punlqhment is current, is not entltled

v

" to -promotlon. " The respondent= have referred to. the caees cf

Government of Andhra Pradeqh V. B.Banstaradc and Anr. VIIT (1999) SLT

and the cases reported at:

353; Or:enteal Insurance End Anr. v. Gokul\Prasad VII (l999) SLT 210

(1994) 28 ATC 810, ATR 1997 SC pege 2100. Tt’




|
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appears that ancther DPC wes held in 199 wherein the candideture of
tﬁe‘appljcantiw§s consiaéred and his cese wés not recommended for
pro%otibﬁ due to unsatisfactory record _of service. He was again
considered and agiven promotionyw.e.f, 1.1.1997. The responaents’p&ea-
is that the épplicant'haé»ﬁo:case aﬁd’he is not entitled to-any relief
having also resisted thé Elaim bn tﬁe ground‘ofilimitatjdn stating
that the applicaﬁt cennot meke & gfievahce after expiry'of-7 years.
'They have also stated that with‘feferenée te the iﬁﬁugned ordérldated

- 22.7.1997, thie application is hit by limitation.

4. ' We have heard the learned counsel for the parties and
peﬁused the written ?statement_ on either sides alongwith  all the

‘-attached.documents.'

5. We do- noﬁ‘ find any force in the Qfound taken by the
respondents_regardihé~limﬁtaticn as this application has been filed on

21.7.98 against the impugned crder Jdated 22.7.1997.

6. ' The learned counsel for the applicant placed reliance on

the order of the CAT, Chandigarh Bench in OA No.367-JK of 1994,

0.P.Gupts v. Council for Scientific and Industrial Research to support
his plea that the applicant,is entitled to éromotion w.e.f. 31.12.1992
- when the orders of promotion were’actﬁally'issﬁéd. We have seen the
order of £he Chandigarh‘Bencﬁ of the Tribunal and find that the facts
are quite distjnguishable, ihasmuch és, in that case the Tribunal ﬁéd
ncﬂ;ted‘that the assessrfxénf com;niftee has taken a coﬁcious decision
4after considering all the reléyant'facts and circumstances including
~ the one relating to imposition of penalties upen the applicant by the
d%scjplinary'aﬁthOrit? prior to the crder of premotion. In Fhé instant
v_cése, 'the DPC had ﬁét. taken the fact qf the applicant. undergoing

punishment inte account while recommending his promotion. In the order
I . .
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of prcm?tion_it'wastclearly etated'that the'same was, to -be given

', effect,#o only after verifying the officials in the list were not

undergojng puni shment and certaln other condltlons. In the case before

the Chandigarh Bench, 5 detalled reference has been made to the case-

of Union~ of India v. K'V Jankiraien and ors.,‘ C1v1l Appeal Nos.

T 3019/87, 3020/87 and 3016/87 decided on 27 8.1991 whereln the Hon'ble

}~Supreme Court had held that an off1c1al is not entltled te: promotlon ‘

dur:n the currency of the punlqhment, but in the case hefore the

'Teru7al the facts were d1 tingu1shed.

f. o

7o o The learnediwcoundel for the respondents, apart from,

A

plac1ng rellance on the case of K.V.Jenkiraman (supra) also referred

'to the caaeq of Union of Ind:a and ors v. K. Krlehnan, AIR 1992 scC. 1898

and State of T.N. v. Thlru K.c Muruge=an\and ors., 1995 sce (I&S) 668

_to =tate that actlon of the respondentq in. denylng promotlon to the

' apmﬂ:cant dur1nq the currency of the punlqhment was illegal and waef

_very nuch w1th1n the conflnes of law as la1d down by the Supreme

-~

Court;

8. R In view of the law as lald Sown by Hon‘ble the Supreme

b

Court, we do not flnd any 1nf1rm1ty in the actlon of the respondents'

in not promotlng the appllcant durlng the currency of the punlshment.
9y i i " The learned counsel for the appllcant submltted that

‘appl1cant was ent1tled to the alternatlve rel1ef for be1ng pmomoted

w.e.f. 30.12, 1994 when his punlshment had a]ready come to an end and .

promot1ng the appllcant w.e.f. l l o7 had no legal baels and on that
ground the lesrned cotnsel for the appllcantvargued that the action of
uhe respondents was arbltrary and has no support of law and’ rules On

he cther hand, the learned couneel for the reepondents -justified the

ct1on of the Department on the ground that after the punlehment ‘

: perlod was over, the candldature of the appllcant was cons:dered byg
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the DPC i7 the year 1996 and ﬁe was: not .found suitable for premotion.

Later bn}y he was considered suitable and was promoted w.e.f.

1.1.1997.

10.  ©  The only point which needs to be adjudicated is as to
whethér the applicant is enfitled-to his promotion w.e.f. 31.12.1994.

The learned counsel for thé‘réspondents was not able to place before

us any rule of the Department regarding consideration of the name of

the apﬁllcant again after the perlod of punishment was over. We do not.

flnd any juqt1f1cat10n in the actlon of the respondents of once again

plac1ng the name pf the applicant for\conslderatlon of the DPC in the
 year 1996 or 1997. This is the BCR scheme and after the requisite
- length ‘of service, the applicant had'elready been considered fit for

' promotlon by the DPC in the year 1992 and the order of promotlon had

also been passed on 31 12, 1992 The only 1mped1ment in the way of the,
appllcont was the punlshment vhich he was underg01no. Once the perlod

of that pmnlshment was over, it was incumbent on the ‘respondents to

'promcte hlm on the bssis of the fltneqs ‘already establlqhed in the

-year 1992. In ocur oplnlon, the action of the respondents in once

égainét p&acing the‘néme’pf.the appiicant befbre the DPC in the year
1996 and 1997 was,ifregular and thié action is liable to be rejected.

The applicant is vrightfully entitled to his promotion w.e.f.

P

31.12.1994,

i

.11, . We, thereforé, allow this OA to the extent that the

applicant is entitled to his~pfomotion under ECR,scheme.frpm Group~II

to Group-III w.e.f. 31.12.1994 and all conseduential benefits'arising

thereon. No order as to costs.

@ivu;Vt;» B -

(S.K. GARWAL) :

Agm. Member ' | o ' © Judl.Member



