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vimal chand -Jain son of Shri Udail Raj Jain aged about 61
years, resident of Village & Post Office Jodhpur Tehii& ™
District ajmer last employed-on the post of Gffice Super-
intendent in DRM(E) Office, Ajmer, Western Railway.

e ees Applicén§;>'
Versus
1. - Union of ' India through.thefceneral Manager, .

Western Railway, Churchgate, Mumbai,

2, The Divisional Railway Manager, Western
Railway, Aj@?ra k o
B . J\:';éﬁv_ll -

3,  .The Sr, Divisional Personnel officer,
. Wgstern_Railway;~AjmeraDivision. A jmer.,

«o.. Respondents.

Mr. J.K. Kaushik, Gounsel for the applicant..
Mr. R.G. Gupta, Counsel for the respondents,

 CORAM3$

Hon'ble Mr. S.K. Agarwal, Member (Judiciall).
Hon'ble M:,'Gopal_singh, Member (Administrative)

ORDER

A R I SR SED m GE D . S W G D B G G S G B W S I M G A G S DU G S g G eI - . O -

" .- (PER_HON'BLE MR, S.K. AGARWAL, MEMBER (JUDICIAL)
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;_The'main grievance\of the applicant in this oa is

that-pay of the applicant was fixed by,thé Department suo-

- motto but after the period of about 10 years, the fixatidon
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[ #,- 15,860/~ wds withhold from his DCRE payable on his

- superannuation, -

.

2. - We have perused the averments made in the oA and
also reply flled by the reSpondents and rejoinder to the
reply ﬁlled by the applleant and also .perused the whole

' recerd and gave anxious considefation to the rivalfconten;
tiopslof both the parties. f'. - 3

) 5%;_ 3. t ' It is not dlsputed fatt that(pay of the appllcant

" was flxed after grantlng SpeClal PRy of Rs, 35/- per month
It is also not dlSputed fact that there was no mlsrepresen—
tatlon on the part of the applicant “in gettlng the Spec1al
pay. It appears that order to wnthhold Rs. 15 860/— as over-
payment from DCRG is based upon Audlt objectlons. No oppor-
‘tunity of shqw—cause.or_opportunlty of hearing appeers to
‘have been given tqythe-applicant'befere withhsidingfsuehﬂ'

amount or fd:'aSking to refund the amount asfmentioneg

_above, - - . o .

: .

4, - 1In Shyan Babu Ve rma &:othersovs Union of India &

Others, (1994) 2 SCC 421, it was held that by the Supreme ,

Qourttthat the petltloner who hadAreceived_the higher

\

scale due to no fault'of his own, it shall only be just

and pr0per not to recover any excess amount already pald
'to hlm.

P

5. - 1In sahib Ra&m Vs, State of Haryana & Others, 1995

(Supp'(l)_scc‘ls,'it.wes held by the Suprene Court th&ti

‘upgraded pay sqsle'as given to the'appellant due to wrong

e construction- of relevant order by the authority concerned

without any misrepresentut¢on by the employee and the  _

Govt, was restra:med from recover:.ng the OVerpdyment xkxEag
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already made.

6. o In Union of Indid &;Otheré'Vs. Ram Gopal- agarwal

& Others, (1998) 2 Scc 589, it was held by the Supreme

Court that the recovery would result in great hardship
and - the amount dlready pald to ‘them in terms of the order
‘of thls Cbunt or by the order of the Trlbunals as. aforesald

would not be recovered,

7. In gtate of Haryana Vs, Om Prakédsh & Another’

(1998)'8 SGC‘733, it was directed by the Supreme Court that
in,oase-he had withdrawn that - amount;»the same shouiﬁ not

be recovered from him,

8. . On the ba31s of above settled’legal positlon and

 fact and circumstances of thlS case, we are of the cons;der—

ed oplnlon that respondentq were not entltled to w1thhold/
recover,the amount so ‘mentioned as over payment~to the
applicant - on account of fixation made by the respondents

?

Department ten years back as no mié—representatioh on the

_pgft of;the,applicant wasvthe;e andlno:opportunityHof EHQW

'

‘cause was given before issuance of such orders. Therefore,

We‘are'of-the;éonsideréd opinion that.@ction~df the respon-
dents is‘arbit;ary, illegal and Iiable to be quaShedﬁ
N\ .. . - .

~

9. ... ~,Wb; therefore, ‘quash and set aside order dated’

24.5, 93 at Annexure A-l, order dated 14 5. 93 at Annexure

' A~2 and Order dated 30.6593/2,7.93”at Annexure A-3 and

direct the réespondents not to recover anything;in»pursuance'

of these orders and if any. ¥ecovery has been made, such
. S , R e . _

amount éﬁall«be»refunded_within two moh;hs from the date’

" of receipt oﬁ oopy of this order.
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- 10, No order as to costs.
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(GOPAL SINGH)
MEMBER (&)
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(S K AGARWAL )
MEMBER (J)



