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Versus 

Ns Sba~i!J.i Sheron for 
Hr. Bliam;ar Bagri 

Respondent 

Advocate for the Respondent ( s) 

CORAM: 

c~ 
Th< ·Hon'ble. Mr. u 

J •. K. Kaushik, Ju.:'~ici-~.1 Nember. 

The Hon'ble Mr. 

1. Whether Reporti::rs of local papers mav be allowed w S•::.:: the Juclgern~nt ? 
1"1'--' 

2. To be referr•::d to the Reporter or not ? ~ 

3. Whether their Lordships wish to st:r:: the fair copy· of the Judgement ? ~~J •· 

4. Whether it n•:JecJ::; to be circulc.ted to oth~r Benches c:.f the Tribunal ? ~ 

(~¥, 
./l"®t::::r (J,) 

( ~~~t~y-
Member (J) 

--~-·---.. .....--··-----------
~-- r 



I 

CENTRAL ADMINISTRATIVE TRIBUNAL 

JAIPUR BENCH; JAIPUR. 

FRIDAY the 12th Day of December, two thousand three. 

O.A. No. 153/98 and M.A. No. 567/2002. 

The Hon'blt: rJlr. J.r. l·.'aushH:, Judicial r•1ember, 

The Hon'ble t·lr. A. K. Bhandari, Administrative M·~mber. 

Rajan Singh 
S/o Shri Bhagavvant Singh 
R/o 32/510, Pratap Nagar, 
Sanganer, 
Jaipur. 

: Applicant. 

Mr. Prahlad Singh: Counsel for the applicant. 

1. 

VERSUS 

The Union of India through 
the Chairman, r•linistry of Water Resources 
Central Ground Water Board, 
New C.G.O Building, N.H. IV 
Faridabad, ( Haryana ) 

2. The Director ( Administration ) 
Government of India, 

3. 

fv'linistry of Water Resources, 
Central Ground Water Board, 
New CGO Building, N.H. IV 
Faridabad ( Haryana ) 

Ajay Kumar Shrivastava 
Hydro meteorologist 
Central Ground Water Board, 
Northern Region, 
B/1-7 Mol1it Bhawan, 
rv1ahanagar Extension 
Lucknow: ; Respondents. 

rvls. Saline Shar('n pro~·:y counsel 
For Mr. Bl1andari Barge a;;ondents. Counsel for the 
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ORDER 

Per Mr. J.K. Kaushik. Judicial Member. 

Shri Rajan Singh l1as filed this O.A. under sectior1 19 •:.f the 

Administrative Tribunals Act, 1935 and has pra·-yed for the 

following reliefs: 

2. 

I) that the respondents be directed to make promotion 
by providing tl1e b·~nefit of reservation provided for the 
reserved caste candidates. 

ii) tile respondents may be further directed to fill up the 
bach:log of th·~ res·~rv·~d quota which was to:. b·:: carried 
forward when the pr.:•motions in the y•:::ar 19:33 were 
rnade to the post of Scientist B and at the same time tl1e 
promotior1 so given tc. Ajay Kumar Shrivastava be 
recalled/set aside in as much as the applicant has not 
been considered or given the benefit C•f reservatit::.n while 
filling up the post now in the year 1997. 

iii) tile respondents be further directed to fill up all the 
vacancies of the post of Scientist 8 without bein•J treated 
as abolished, superseded or upgraded by the 
administrative order which clearly runs counter tc:, the 
statutory provisions. The case of the applicant tu:: thus 
considered for promotion to the post of Scientist 8 for 
th·~ n::sultant vacancies as well as th·:: vacancies, which 
has b·::en filled in th·:: year 1997, and h·:: be awarded all 
consequential benefits. 

Skipping the superfluities, the material facts necessary f.:::.r 

resolving th·:: cc.r1troversy involved in this case are tl1at the 

applicant was initially appointed as s.~nior Technical Assistant( 

STA for shc:,rt) Hydro met~:?orcdogy (HtJl f(.r· short), vide order 

dated 22.05.1986. H.:: was confirmed on this post with ·::ffect 

from 03.06.88 on satisfactory compl•::tion of prc•bati(dl p•:::riod 

and the probation period was required to be reckc.ned fc-.r· the 

~urpose of seniority. 



3 

3. As per the recruitment rules in fc:.r·ce, the next channel of 

promotion for the post of STA (HM) is the p,:,st of Scientist '8' 

i.e. Assistant HM, which is required to be filled in by promc•tion 

and by direct recruitment in the ratio c,f 5Qq{:. each. In the Y·~ar 

1988, 7 STA (Ht·1) were promoted as Assistant Hr·1( Sci·~ntist B) 

in disregard to the reservation rules and all of them belong to 

general category and th•:: post meant for th•:; res.::rv·~d categc.ry 

(' 
candidate to the •2xtent of one post ought to have b·~en giv·~n to 

SC community. The applicant belongs to SC community. 
I 

4. It has been further averred that for the last 10 years no 

one has been prornoted to th·:: post of Scientist 8, aft•::r the 

promotion of 7 general candidat.=:s in the year 19::::::. Th·2 pc.st 

meant for tl1e reserved category candidate (:.ught tc• have b·==·:::n 

carried forward as per the provisions of the Rules. The applicant 

has bt:•::n made tc. suffer of t•)tal stagnation in his service care.:::r. 

P.ecently an order was passed on 04.0:2.97 in favc.ur C•f one Ajay 

Kumar Shrivastava (respondent No. 3) promoting him as 

Scientist 'B' (ASST. Hf\1) and tho-:: r•::spondents have failed to 

provide the du·:: b·::nefit c,f reservation to the ·21igibl·:: candidates. 

5. The salient •JrCtunds on which the O.A has b·::r::n filed are 

that the action of the respondents in not providing the benefit c,f 

res•::rvation to th•::: applicant is absolutely illegal and offends Art. 

16 (3) of tile Constitutic,n. If no eligible candidate frl)rn the 

reserved cat.::gory was available in th·~ year 198:3, th1=: p1)St 

~ant for the r·~served category was required tc. be carried 
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forward. In the instant case, rules have been framed under Art. 

309 of the Constitution of India and certain posts of H. f·1s meant 

for tile reserved category have b·~en taken aw::1y by th•2 

administrative order and the n::spondents have fail·~d to rnaintain 

the reservation rule in the matter of pr•)lllOtion. 

6. The respondents have contested the cas·~ and have filed a 

detailed reply to tile OA. It has t11::en averred in the brief history 

part of the reply that there were four posts ,)f H. r-.1s now re-

designated as Scientist 'B' in the pay scale of Rs. 700-1300 (pre-

revised) lying vacant in the Central Gr·:.und Water Bc.ard. Out c.f 

them three posts w·~re of 1983 and c"1'~ post was ·=armark·::d for 

1984. As per the reservation policy out of tllr•::e posts of 1983, 

one post was reserved for SC and two pc:.sts were meant for un 

res.::rved category and the rost earmark-ed for 1984 was 

reserved for ST community and being a single vacarKy of 1984 it 

was tre3ted as gen.=ral category post as p.::r the e:-:isting 

r•:::servation. It was further stated that the posts wer.~ to b·?. fill.::d 

by promoth:m failin•J wt1id1 by transfer on deputation and failing 

both by direct recruitment. The eligibility condition provided was 

that c:.ne should l1ave 5 years regular S•::rvio:e in STA (HM). Three 

more posts of Scio::ntist 'B' wer.::: created vide letter dat.~d 

21.06.85 and were meant fc·r general category as per the 

reservation roster. Th·:: proposal for de-reservaticdl of 2 SCs and 

1 ST was also sent to the higher authorities as nc. r.::s.~rved 

category candidate was availabl·~ in til.:; d~::partment for 

consideration for promotion, frc"r' tile fe,~der category. 

vdingly I the GcJVernment haC: d·::-res.::n;.::d both thl:: posts in 

I 
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the year 1985 and on the basis of th·:: n~c._:,mrnendations of the 

DPC, 7 departmental candidates from general .:ategory were 

promoted as Scientist 'B'( Hydro meteorologist, Group -A ) 

7. Th·:: further defence of the r.~spondents as set .:,ut in the 

reply is that since no SC/ST .:ategory candidate was available at 

tl1at time and the applicant j.Jined only on 22.05.86 both the 

r•O::S•:::rved vacancies of SC and ST were de-res•:::rv.::d. After 

implementatic:.n of the Fle· .. :ible ComplerTlenting Scheme t(• Gr.:)up 

'A' Scientific posts in 1987, the post of Hl\1 was alsc• included in 

that and recruitment rul•::s which were notifi.::d vid·:: letter dated 

18.05.87 and furth.~r am.::nded vide notifi.:ation dat.:;d 28.06.95. 

The rneth()d of recruitment reads as under: 

(i) 50°k· by promotion failing which by transfer .:.n 
deputation ( including short-term contract )and failing 
which by direct recruitment. 

Promotion 

STA (HM) with 5 years regular service in th·= grade. 

(ii) 50°/o by direct recruitment.' 

8. It has been averred in th·~ reply that two posts c,f Scientist 

B(H~·1) in the pre-revised scale of Rs. 2200--+000/- were cr•:::at•:::d 

for implementation of Hydrology Project with effect frc•nl 

01.11.1996. Out these two posts one was meant fc:::.r promr:)tion 

quota and the second was for dir·~ct recruitm.::nt quota per the 

revised recruitment rules. The pc.st was reserved for SC 

cornrnunity but b·::ing a single vacancy for that particular y.:;:ar 

~ ~ post was treated as un-reserved. It is also stated that carry 

I 
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forward of reservations from year to year in the event of 

adequat·~ numb·::r of SC/ST candidates being not available in any 

particular year is not permissible in pc•sts, filled by prom,:.tion by 

s,::lection t.j Class II within Class II and upto the lowest rung c,f 

Class I as per Pule 20 c,f Swarny's Corn,:dlatic•n c'n Pes·::rvations 

and Concessions. It is also averred that recently three m~.:,re 

posts of Scientist 'B' had been created for implementation of 

Hydrology Project vide letter dated 10.02. 9:3 and as tho:: 

r recruitment rules wet·e further amended in 1998, these three 

posts were to be filled as per the e:-:isting rules and the 

r.::servation of posts could be considero::cl (•n thr:: basis of P•.Jst 

Based RGster. Thus the claim of th•:: applicant is wholly 

misconceived and th':: OA d·::s..::rves to be dismissed. It has been 

ne:•:t averred in para 4.-l of the para wise reply to tho:: OA( pag•:: 

32 of the paper booh:) tl1e cadre strength has b·::en increas·::d to 

12 with the creation of sufficient number C•f posts and there is no 

stagnatic111 in the cadre n•.:JW. The 9rounds raised in the O.A have 

been generally denied. 

9. An e:,:haustive rejoinder has been filed on bel1alf of the 

applicant controverting the facts and grounds narrated in the 

reply by the respondents. Along with the rejoinder tl1e applicant 

has annexed a letter-dated 0-+.07. 97, which is a promotion order 

in respect of Ajay Kumar Shrivastava ( resp(.rldent Nc,. 3 ) tCI the 

p,:..:;t of Scientist 'B'. An additional reply has alsc:) be,::n filed on 

behalf of th·~ official respondents, which has bei~n styl.::d as reply 

to tl1e rejoinder, despite such reply is nc•t contemplated under 

Central Administrative Tribunal Procedure Rules. The 

I 
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respondents have filr~d rvl.A. No. 567/02 praying for a 

document(Note:) ,jated 20/21-11-2002 to be treated as p~rt of 

the record. We have perus.=:d th.::: sam•=: and ti-le same is taken as 

part of the r·~ccirds of this cas,=:. ~,l.A. No. 56"7 /0:2 is allowed. 

10. We have heard the learned ccruns.~l for til·~ parties at a 

considerable length and hav·= anxiously consid·=:red the pleadings 

and records of this case . 

• 
\ ' ..__ ' 

11. The learned counsel for the applicant has reiterated the 

pleadings in the O.A and has submitted that for d·~-reservation of 

post the reserved pc,st should be~ carried forward for three 

recruitment years and if no one is available th.=:n the same may 

be considered for de-reservation. If the vacancy in the instant 

case had b.~en carried forward, th·:: applicant would have got a 

chalK•:! of consideration. He further stated that restriction of 

providing reservatk .. n for a single post wcx1ld not be applicable to 

this case and the r·~spondents have o:-.mplet.::ly neglected the 

case c.t the applicant and inst.~ad of providing the applicant the 

benc~fit of reservation, they had fill.:::d the post by a general 

candidate and by such an illegal act the applicant was deprived 

of his due benefits frx none of his fault. The learned counsel for 

the applicant has taken us through the various circulars issued 

by the Gov,~rnment c,f India from time to time with regard to 

carried forward vacanci.::s earmarked for reserv.::d communities. 

12. Per contra, the learned counsel for thE: respon.jents has 

iJ;/ elaborately argued and has submitt.~d that the principl·=: of 

1 
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carried forward of vacancies do not apply to this case and the 

same is required to be applied in special circumstances. She 

stated that carried forward vacancy principle from year to year in 

the event of adequate numb.::r of SC/ST candidates are nut 

being available in any particular year, is not permissible in posts 

filled by promotion by selection to Class II within Class II and 

upto the lowest rung C•f Class I. Sh·~ also invited our attention to 

Annex. R. 7 to tl1e reply. She has further r·~iterated tl1e stand of 

the department as narrated in the reply to the O.A. 

13. We have considered the rival submissions made on behalf 

of the parties. It seems that since til.~ hearing of the case tc1ok 

place in the latter part of the day, both the l•=arned counsel were 

in a confused state of affairs and were hammering out their 

stand which is enunciated in their resp.~ctive pleadings. Finally 

this Bench of the Tribunal had to take stock of the correct 

position of law and had to ascertain as to on which date the 

private r•':!SP•)ndent Shri Ajay Vumar Shrivastava was promoted, 

it was informed that he was promoted on 0·-1-.07. 97 and when we 

made probe about the l·~gal position of r.::servation on the said 

date, the learned couns.::l for til•:: applicant got enlightened and 

submitted that after 0:!.07. 97, tl1e Post Based P.oster, came into 

e:-~istence and as per the Post Based P,oster, the complete 

scheme of reservation got changed. As per the Post Based 

Poster, the 7th pr)int should go to SC candidate, which 

admittedly the applicant is and in this way, the applicant ought 

( to have been promote:.j in place fJf Sllri A jay ~~umar Shrivastava. 

ol.-/ 

- - -"T" 
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14. To appreciate the issue involved in this instant case it 

would be e:·:p.~dient to e~·:tract tl1e relevant p,:,rtic·n of the Ofvl 

dated 0:2.07.97, which reads as under: 

G.I.Dept. of Per & Trq OM No. 36012/2/96 Estt. ( Res.)dt. 
02.07.97. 

Post-Based rosters instead of vacancy based rosters. 

The undo::rsigned is directed t•J say that und.::r e:· isting 
instnJ•:ti•)ns, va.::an.:';·-bas.::d r.:ost.::rs hav·~ b·~·~n r-•r•::s.:ribed ir, <jr.:J.::r t•:• 
implement the G.Jvernrnent's pc.licy r•::lating t.:. reservatiun ·:ol' _i.:·bs f.:·r 
the Sch.::dul·::d c:~stes, the S.:ll,::dul<~d tribes and l:h·~ o:•tl·,,.::r backward 
classes. Th·~ ciPI)Ii·:atic·n •:ol' ,·es•::rv:sti.:•n .:.n the basis 01' these rosters 
was c:tll•::d into:. qu.::sti·:>n bef.:·r·~ •:.:.urts. Th·::: • .:::onstituti.:.r, Ben.:h of the 
Supn~rne C.:,urt in tfl.:: case .:,f R.K. Sabharwal vs. State of Punjab 
as well as J.C. Mallick vs. Ministry of Railways ha.:; held that the 
res.~J-v.:,tic•n .:.f j•Jbs f,:.r the bad:ward dc.s;:.::s S•.:::;:=T, C•BC should apply 
tc. JJC•st~ :Jn.:i n.)t tc• vacancies. The Court further held that the 
vacancy based rosters can operate only till such time as the 
representation of persons belonging to the reserved categories, 
in a cadre, reaches the prescribed percentages of reservation. 
Tho::r•::after, the r.:.st•::rs .:annc.t .:•per::..t·:: and va.:an.:ies released by 
r~tirernent, r·~si9nati•:.n, pr.:.rn.:.ti•:•n, .::to:., •:•f the persons belo:dlf!in•J to 
u-,.~ £p::neral ~nd i:h·~ ro~serv.::d •::tt•::gori.::s are to be filled by 
appcointrn~nt ;:.f p•::rso:ons fro:•rn tllo:: ro~sp.::.:tive category so that the 
pre~o:rib·::d pero:.::ntag.~ c·f r.::s•::rvati.:on is maintained. 

YVVV 
i \..J' ,.,.'\.,/ \, XXX XX XXX XX 

xxxx XXX XX ,.,,,~.,,,.,;r 

A.'\:\.·'··.\ 

5. At th·:: stao,Je .:.f initi::.t O:•p•:::ratk•n C•f a r.::.::.tc-r, it will be r .. ::.:.::ssary 
to adjust the e:·:istin<J ::..l:.f:OO::•intrnents in t(·,r:: roster. This will al3o h.::lp in 
identifyin·J th.:: .:::.:o:o::ss/sh•:ottag.::s, if :my, in f:h,:: n::sp.::.:tive .:;:,t.::gories in 
the cadre. This rna·,. b.:: do:o~·,o:: starting fr.:.rn the earliest .:.ppointrnent 
and rnaLing ,:,r, apr-·r·:·pri.:,to:: rern.:Jrl: - " utili=e·j by SC/ST/GEC/Gen.", 
as th•~ .:as.:: may b·~, against each txoint in th·:: rcosters as e;...:plaino.::d in 
the e:·:pl::matcory r,.:otes app.::nde.j t•:O th.:: mcod•::l rosters. In rnal.:ing 
th·~s·:: adjustrn.::nts, app•)intm.~nt.; .:.f candidates b·::k.nging to 
SCs/STs/•:•BC:s whi.:f·, w.::r•:: mad~ O:•n rn.~rit (and nc•t due t·:. r·::s..::rvation) 
ar.~ n•:•t to:• be c.:.unt·::d t.)wards fe3ervatio:•n su far as direct recruitrr.ent 
is conr:o~rned. In O:•tl·,,::r w.:.rd.:;, tf·,,::y ::1re to:. be tr·~.:,ted as general 
categ.:.ry ar-•r-•uintments. 

6. E:·:•:•::ss. if any, w.:.uld be .;,.:Jjusted thrvugh futuro:: :q::or-.. :ointments 
and th·:: .:::·:i::tin·J ap~·O:·intm.~r,ts W•:.ul.:l n•:•t be disturbed. 

)(·.··.··,· 
• 4 •• ~ •••• ~· • .:-.. · __ . __ • .. ""., ..... 

9. These c.r.:J.::rs shall l:aL•:: ·~ff·~·=t fmm the date oi' their issue. 
Howev.::r, wh•::re sele·:l:i.:or,s h;:.v.:: already bb2n finalised tho.::y need not 
be disturt .. ::d :md the n•::.:ess.:Jr·.,.· adjustJTI•~nts in :::uo:h ca~e3 rnay be 

&r/de in future. In •)tiler .:.3ses, re.:ruitrn.::nt may t•e withheld till the 

1 ' 
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revi~ed rosters are brourJht into .:.peratic•n and rr::•:ruitn·,~nt •::ffo::.:tr::d in 
ao:o')jl"d.:tno:o:: with these instructiuns." 

Annexure-I 

X:.::·::.::..: _.. __ .. __ •.~·-}\ 

12. In the case of small .:;;,dres (up to 13 posts) all th·= f='")st:: shall 
b·::: earmarked •:On tho:: sarnt:: r-•att.::rn as in the model post based r.:.st.:!rs. 
Initial r.::.:ruitrnent ao;J::Jinst tho:::s~ posts sh:JII b·~ l:oy th.:: c:rt.::g.:ory for 
whid-, th.:: IXoSt is •::arrnark~d. Replao:.::rnent of incumbents d p.:.,;ts 
shall be by r.:•tatio:.n :.s shuwn ho:orizr:•ntally again.;t th•:: ·:adr·:: str•::n.~th 
as ::.pplicable. Whilo:: C•p•::ratin•J the r.::l,::vant rc•ster, .::aro:'! will hav•:: to} b<:! 
t:.Len t.:o •::nsur.:: th::.t un no:. cocca~io)n the per•:entage .:of r·=senl•::cl 
categ.:ory .:anclidates e;.;.:eed S,jc!lo. If suo:l1 a sil:uati.::.n Co•:curs at any 
tim•::, tf·ro:: r.::l.::vant res.::rv.::d pvint .x.:urrin~t as a r.::sult •:Jf rutation will 
bo:: sLippt::d." 

15. Applying the aforesaid provisions to the instant case, as on 

02.07.97, 7 persons were on roll and the general candidates 

occupied all the posts. Thus there was deficiency of one SC 

candidate at the 7th point. The Post Based Roster, was in 

existence on 04.07 .97, when one post against promotion quota 

became vacant Shri Ajay Kumar Shrivastava was promuted. 

Thus the respondents have not followed th..:: Po:;t Based Roster 

correctly and this has resulted in injustice to the applicant in as 

much as he has been deprived of the consideration against the 

SC point, which was not his fault. Thus the contention of the 

learned .-.:ounsel for the applicant that the applicant's case has 

not been considered and he has not b·~en e··:tended the benefit of 

reservation has merit and the prot-rt•,:.tion of Respondent No. 3 is 

not in consonance with specific provisions envisaged in Post 

Based Roster indicated above. We are of the firm opinion, the 

sth replaced point ought to have been given to the applicant i.e. 

S.C. Candidate against shotta~1e/back lc•g i.e. adjustment against 

bh~oint and thus the O.A has substance. 

\ 
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16. In the premise, the 0 A merits acceptance and the same 

stands allowed. The respondents are directed to convene a 

review DPC and consider the case of the applicant f1)r promotion 

to the post of Scientist 'B' against the shGrtage/back log of SC 

point(reserved point) as on 04.07.97. If he is found fit, he 

should be promoted with effect from 04.07. 97 with all 

consequential benefits. As regards the respondent No. 3 the 

consequeno~"~~ would follow. The above direction should be 

complied within a period of three months from the date of 

receipt of a copy of this order. No costs. 

~~\J 
(A.K.Bh"~ 

Judicial fv'Jernber. 

Jsv. 

I 

I 

I 


