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:IN'THE CEMTRAL ADMINISTRATIVE TRIEUNAL, 3AIPUR BENCé, JAIFUR
0.A.Nc.102,/02 o ' Date of order::Lo‘gllﬁﬁT
Ashutosh Phargava, 2/c Zh.Deen Dayal Ehargava, K/c I,/9,
Gandhi Nagar, Jaipur, rpresently posted asg Special
Secretary? Deptt.cf Animal Huskandry, Govi. of
Rajasthan, Jaipur. - )
...Applicant.
Vs.
1. étate o f Rajasthan tﬁrough Secretary, Deptt.of
Perscnnel, Govt. of Rajasthan, Secfetariaf, Jaipur.
2. Unicn of India through Secretary, Mini.of Eersonnel,
Puklic Grievaﬁces 5 Pensicns, Govf of India, Wew Delhi.
...ReSpandents;

Mr.Ajay Rastogi - Counsel for applicant

"Mr.U.D.fharma - Crunsel for respondents.

CORAM:
Hon'kble Mr.S.K.Agarwal, Judicial Member
Hen'kle Mr.Gopal Singh, Administrative Member.

PER HO'ELE MR.3.EK.AGARWAL, JUDICIAL MEMEER.
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In this ©.A wunder Jec.l o the Administrative

.Tribunals Act, 1925, applitant makes'a pfayer:

i) to direct the respondénts te give p:omotion‘ to the
_applicant in supertime =:cale of'IAS.w.e.f. the datce on
which it has been giVen ts other menmkers o«f service
allcted to Rajasthan cadre 1921 batch;

ii) té ‘direst the respondents teo fgive'-cansequential
benefits which may follow from grént_of relisf;

iii) to lquésh and set aside the guidelinés/instructions
adopted by thé respwndent .State for promcticon EO
supeftime scale of IAS. |

iv) to declare the procedufe adcpted Ly the s;reehing'

committee as unlawiful.

Facts of the sase as stated by the applicant are that
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the applicant is a member of IAS 1381 Batch of Rajasthan
Cadre. Hevwas granted senior écale'of IAS in 1985 and was
promcted ﬁo selection grade w.e.f.‘1.7;94 in aécordance wi&h
the rprovisions as  contained in Rule 3(2-A) of the Indian
Administrative Service (Pay) Rules, 1954 (for.short ‘Pay rules

cof 1954)., It is stated that after promotion in selection grade

in 1994, no APAR was adverse against the applicant and ho

"adverse remarlk was communicated to him rather his work was

appreciated Ly Election Commission for General Farliamentary
Election in 1926. Even prior to 1924, the performance ci the

applicant was appreciated and certificate were issued by the

autheorities vappreciating the performance ¢f the applicant

which is revealed c¢n perusal from Annx.Ad to A10. It is stated
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that the Screéning"Committeé met in De
reccommendaticns of the Screéning Committee were nct giVen
final shape, therefore, thebséreéning'Committee again met on
20,1.98 andvdidAnot recommend the applicant for promqtion to
supertime scale of IAS. It is stated that the screening
committee only assessed the berformance of fhé applicant on
the Lkasis o«f APAR and cther matérials and certificates issued
by the authorities appreciating the pefformance of the
applicant were not taken into consideraticn. Thezscreening
committee was expected tc¢ take its reccmmendaticn on the basis
cof over all performaﬁce and nct on the basis c¢f gréding given
in the APAR. It is‘sfated that as per Rule 2(2-A) of the Pay
Rules of 1954, promotion tc supertime scale sﬁould be given on
the basis of merit with due regard t¢ senicrity. I# is also
étated that bromotion to. supertime scale 1is a time bLound
promction which is to Le givén after 17 years of sérvice in
the cadre. It is bstated_ that empanelment énd pfomotion to

higher scale are tctally different which is governed by the

-« statutory rules of 3(2—A) of the Fay Rules cf 1954, No
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guidelines were published./notified for this purpcse. It is
further stated that screening ccmmittee had completely ignored

the statutory rules and the consistent practice is that if

there is any adverse record, he is entitled to promotiocn on

the basis of his seniority. The APARs have notl\correctly
appreciated by the sCréening cemmittee. I the reviewing

authbrity has reduced the gradings, this shculd have been

. communicated to the applicant. It is stated that after 1994,

the record of service of the applicant must be treated as

meritorious. It is alsc stated that cutstanding grading is not

given and if a person is categcrised as not below the average,

he is entitled tc¢ prometicn. Therefore, the decision to
surercede the applicaﬁt in supertime scale ci IAS is ex facie
illegal, arbitrarv, unjust, unreascnable and contfary to the
instructicns issuved Ly the gcvt. of India as ré%ondent State
has'complefely igncred the senicority ana merit alone cannct ke
the basis of supertime sqale of IAS. Thereifore, the applicant

filed this 0.A for the relief as above.

3. ~ Reply was filed. It is stated in the reply that

prometion tc supertime scale of IAZ are given on the hkasis of
comparatiQé ﬁerit of thé eligible cificeres as laid dbwn in
Rule 2(2-2) of the Fay FRules of 1951 according tc which a
junior officer can steal a marchover a iess'meritorious'senicr
officer. It is alsc stated that nc meeting _cf scraening
committee)waa held in Novembér/December 97 to consider the
promotion of supertime'scale of IAS of 1521 Batch consisting

of high ranking cfficers such as Chiet Secretary, Addl. Chief

=

Secretary and FPrincipal ;Z;:f_ﬁecretary. It is stated that the

committee has duly considered all the relevant records
including the AFAR and otherAappreciation letters which were

placed c¢n ACR Dosier hkut did nct find the applicant meore

' meritorious/suitable for promotion to supertime scale cf IA3.
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It is also stated that the case of the applicant was again

considered by the review screening committee in the meeting

“held on 23.92,92, The said screening committee after perusal of

whole relevant record did nct find the applicant suitable/

- meritorious for proemotion to the supertime scale of IAS. It is

"stated that'the committee consisted of seniormost oificers of

the State Govtvmade ohjective assessment and thereafter did
not find the applicant _ﬁ%itorious enough for promctiqn to
supertime scale of IAZ. It is stated thatvthefe is no rule fot
time bound pfomotion to the supertime scale of IAS. It Qas
denied that the>Stete Govt adopted a method for‘selection/

promotion‘ which is heing adopted by the Govt of India for

empanelment of cfficers for the post of Joint Secretaries and

above in Govt of India but adcpted a procedure as given in

Rule 2(2-A) of the Pay Rules of 1954. It is stated that the

case of the applicant and cthers have been ccnsidered strictly

in accordance with the prcvisions as given in Rule 3(Z-A) of

‘the Pay Rules of 1954, It is'denied that there has been any

vicolation of the ‘inStructions issued by Sovt of India on
28,2.7% and'Mey l9B3 and the screening committee had perused
the over all service tecerd ¢f the applicant'pricr and after
1994, therefore, the epplicant canncot have eny grievance
against the denial ¢f his promotion to supeftime scale ¢i IAS3.

It is stated that there !js no provisicon in the rules which

o,

requiref that reascns sheuld ke recorded whén an cificer is
found unsuitahle fof'pfomotion. The ecreening commit tee had
considered the entire service record of the .applicant .and
thereafter an objective accessment has  Leen made. The
Committee hae not acted in malafide and arbitrary manner,
therefcore, this Tribunal ‘shodld ~not interfere in the

assessment made by such committee and the applicant has no

case for interference by this Triktunal and the 0.2 deveid of
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any merit is liable to be dismissed.

4. " Rejoinder has also been filed reiterating the facts as
stated in the O.A which is on record. |

5. | Héard the: learned counsel for the parties and also
pérﬁsed-the'whole record. |

6. ‘The counsel for the applicaht has argued that the
applicant was promocted iﬁ selection grade in Dec;l994 and
fhereafter no radverse"remarks were'Acémmuniéated' to him.
Moreover, the work 'and per formance of ﬁhe applicant was
appreciated at so many counts but even then the applicant was

not promcted in supertime scale of IAS which was arbitrary and

illegal. He also argued that the guidelines were not followed

as the order denying promotion “to the applicant is not a

reascned and speaking order. In support of his contentions, he

" has referred tO (i) 2000 AIR SCW 3745, Badrinath Vs. Govt of

Tamil Nadu & Ors and .(ii) 1991(1) AISLJ 257 (CAT Ecmbay) D.W.

Pradhan Vs.'State of Maharashtra & Anr. Oh the other hand, the

learned counsel for the respcndents has argued that the

Screening Committee consisting of high ranking officers cof the
State Govt, made comparative and objective assessment after

perusal of cver all service record of the applicant and did

not find the applicant meritorious even in comparison tc his

juhiors, therefqre,_he was not promoted. Thé counsel for the
respondents'also arguéd that the power to judicial review of
this Tribunal are limited 'so this Tribunal should ‘not
inter fere unless thé applicant estaklishes a case of malafide
and arbitrariness on.the part of the'screening committee. He
also argued that the guidelines_are only directory and not
mandatory. The counsel for the respondents alsc raised an
objection that the applicant has apptbached_ this Tribunal
without" exhausting all the remedies vavailable to him,

therefore this O.A is not maintainable on this ground alcne.
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7. We have given anxicus consideration_ to the rival
contentions_of'bothnthe parties and aiso perused the record
including the ACR dosiers.
8. The learned counsel for the applicant has. vehmently
urged that the applicaht was "denied proﬁotion to supertime
scale of IAS arbitrarily and without any basis. On the other
hand, the learned counsel for the réspondents has argued that
senior mbst officers of the State Govt has considered the
comparative merit objectively .and thereafter decision was
taken not to promote the applicant in supertime scale of IAS,
therefpre, there is ho illégality' or.irregularility in the
action taken by the respéndents' departmeht for denial of
promotion to the applicént in supertime scale of IAS.
9. It is settied positibn;of law that this Tribunal is not
a Court'of.appeal but it only.exercises powers of judicial
reViéw. We can, therefore, only se¢whether the criteria has
actually?éggplied by- the"respondents or 'thé process of
selection adopted by the respondents department is just and

proper, keeping in view the rules on which the screening

committeehas placed a relianice .

10. Admittedly, the Screening committee in the selection
process was consisted of Chief Secretary, Addl.Chief Secretary

and Principal

T S ——

;. Secretary, high ranking cfficers of the
State Govt who made comparative assessment of the performance
of the applicant on the bhkasis o¢f service record produced

before them.

11. In Smt.Nutan Arvind Vs. UOI & ors, 1996(1) ELR 774,

decided by the Hon'ble Supreme Court held that where a

departmental promotion committee, which was a high level

committee, considered cases for promcticn, the Court cannot

sit over the assessment made by the DFC, as an appellate

authofity.
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the Hon'ble Supreme Ccurt held that where a high level
ccmmittee considers thé casé for promoticn and does ncot f£ind
thg péfson scncerned suitakble cn the basis of the service

record, the Court cannct itself evaluate the cofiparative

merits'of the candidate.

2. In Shiv Darshan Lal Ve. UGI 5 ors, (1957) 35 AT 309

the Chandigarh Bench «f the Trikunal held that promotién to a
Class I post is primérily lhacsed on merit and not ¢n senicrity
unless it is specifically provided otherwisze in the rules.
Further, merit and suitabii%y%y were the primary
consideréticns fbr ihcluéidn 'éf names in the 1list for

premotion. In this particular case the Triktunal had held that

persons with almcst equal merits were tc be arranged in the

order of their inter se senicrity in the feeder post.’

The learned ccunsel for the respondentas therefore
argued that cnly where two or more perscns were found to be of
ejual merit on the hasis of their ascessment c¢f service record

the senizr rerson w2uld be entitled to promotion but where a

junior was found to ke mcre meritoricus on a comparative

ascsessment 'of their performan:e, the Junicr person  was
entitled to promotion . superzeding the senicr, when the
criterion,waé,selection cn merit with due regard ﬁo senicrity.
Since in the instant -ase, the critericn adopted as laid down

in Rule 2(2A) of the Fay FRules o¢f 1951 was promotion by

'selec:idn on merit with due regard to senicrity, the

respondents wouid ke justified in promoting a perscn who is
more meritcoricus than the applicant.

14, In farat Fumar Dash & Ors Vs. Biswajit Fatnaik & Ors,

(1995)'29_ATC 251, Hon'ble Supreme Court examined the juesticn

regarding the role of senicrity where the criterion for

selection is merit cum suitakility. The Heon'ble Supreme Court

held that where after considefation and evaluaticon <f merits
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the Hon'ble Supreme Court held that where a high level
committee considers thé casé for prometion and dcoes not find
thg péfson concerned suitable on the basis of the service
record, the Court cannot _itself- evaluate the cofiparative
merits of the candidate. |

13. In Shiv Darshan Lal ve. UOQI & ors, (1997) 25 ATC 309

the Chahdigarh Bench of the Tribunal held that rromotion to a
Class I post is primarily based on merit and nct on seniority

unless it is specifically provided otherwise in the rules.

Further, merit and suitabiigy%y were the primary

considerations for inclusion of names in the list for
promotion. In this particular case the Tribunal had held that

persons with almost equal merits were to be arranged in the

order of their inter se seniority in the feeder post.

The learned —counsel for the respondents ‘therefore
afgued that only where twe or more personse were found to be of
egual merit on the basis of'their assesément of service_record
the senicr person would be éntitléd toe promotion but where a
junior was _found to be more meritoriocus on a comparative
assessment of their performance,. the' junior perscn  was
entitled to promotion_ASUperseding the =senior, when the
criterion waé_selection on merit with due regard ﬁo seniority.
Since in the instant case, the criterion adcpted as laid down

in Rule 3(2A) of the Pay Rules o¢f 1%51 was promction by

'seIECpidn on merit with due regard to seniority, the

respondents would be justified in promoting a person who is

more meritoricus than the applicant.

14. In Sarat Kumar Dash & Ors Vs. BiSwajit Patnaik & Ors,

P
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95) 29 ATC 351, Hon'ble Supreme Ccurt examined the questior

(

regarding the role of seniority where the criterion for

selection is merit cum suitability. The Hon'ble Supreme Cour

held that whére after conside@ation and evaluation of merit
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and suitability a person was found tc be superior seniority

had no role to play in the matter of grant of promotion.

15.  In R.S.Das Vs. UoI & Ors, AIR 1987 SC 593, it was held
that where selection is maééi%erit_alonevfor pfomotion to a
higher service, selection 'df‘ én officer thouéh  junior in
sérvice in prefergnce~fo his senior does not strictly amount
to supersessioanWhem“ promotion is made on 'the baSis of
seniority, the. sénio; has' preferential right to promotion
égainst his Jjunior, Whggy:'prcmotion is made on merit alone

senior officer has ho legal right to pfomotion and dungeog if

junior to him are selected for promotion on merit the senior

officer is not legaily superseded. When meriﬁ'ié the criterion
for the .selection amongst the members .of the service, no
officer hés legal right to berselected fo; prbmétion, except
that he has only right'to be éonsideréd along with'others.

le. In the instant case, the screening committee consisting

of Chief Secretary, Addl.Chief Secretary and Principal <. 7"

Secretary and otheér high ranking officers of‘the State Govt
made comparative and objectivé assessment, after perusal of
over all service record of fhe applicant and oﬁhers and
reached to the conclusion'that the applicant is not suitable
for promction to supeftime secale of IAS, fherefore, promoticon
of the applicant was denied. No'alleéation of malafides are
imputed against the screening ;ommittee{ We have élso perused
the record pfoduced before us, as pef directions given by this
Tribunal oﬁ 16.1.2001 and we reached to the conclusion that
there is no infirmiﬁy/illegality in the acfion taken by thé
screehihg ¢ommittee.'

17. We have also noticed that the screening coﬁmigtee has

acted in confirmity of the provisions given in Rule 3(2A) of

the IAS Pay Rules of 1954 and the screéning committee has also

followed the instructions issued from time to time for this
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pﬁrposé. Merely vthatb ocrder of denying promotion to the
applicant in supertime scale. of IAS is not a reasoned and
speaking order, does'ngt entitle the applicant‘to quash the

process of selection.

18, . hs regards the grcund taken by the counsel for the

' respondents regarding exhausting'of'the,remedies available to

the applicant, Sec.20(3) of the Administrative Tribunals Act,

1985, provides that the Tribtunal shall ﬁot ordinérilly admit
the petition if the applicant has not exhausted all the
remedies available to him.'In the O.A itself, the applicanfh
has mentioned that he has erxhausted all tﬁe remedies évailéble

to him whereas it is'undisputed fact that the applicant did

"not challenge the denial of supertime scale to him in appeal

which was a statutory remedy available to him. The counsel- for
the appiicant has argued that in the changéd circumstances,

the applicant is entitled tc the decision' of the O.A on

merits. 1In support c¢f his contention, he has referred to

Prabhu Dayal Vs. State of Rajésthan, 1595 LIC 95. on the cther
hand, the éounsel for thelfespondents vehmently argued that
the apélicant has ébproached this Tribunal without'exhausting
the remedies availabléA'té' him under the Service kules,
therefore the G.A ié not maintainabie as such.

19.  We ‘have given. anxious chhsideration to the rival
contentions <f koth the partiés. It is true that under Sec.20
of the Administrative Tribunals Act, 1285 prcvides that a
party has to approach the Tribunal after exhadsting the
remedies available to hiﬁ under the Service Rules and
applicant admittedly did not file an appeal.against thé denial
of. supertime scale in 1IAS. No' doubt there .is no bhlanket
prohibit}on for entertaining'the ﬁetition but the applicant

has tc prove the circumstances under which it was practicallyi

~

possible to him to exhanst the statutory ramdiss: available to
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him. Therefore, we are of the opinion that the applicant has

approached the. Tribunal without exhausting the remedies

available to him and on this count the O.A is not

maintainable. Even if for the sake of arguments, it is

accepted that in the changed circumstances as stated by the

counsel for the applicant, this 0.A should not be dismissed on

this ground and it must be heard on merit, then even on merit

the applicant has no case as explained above.

20. Therefore, in our view, the applicant:has no case for
inter ference by this Tribunal and the 0.A devoid 6f any mérit
is liable to be dismissed, |

21. We, therefore, dismiss the 0.A having no merit} with no

order as to costs.

( ,5,{ 28 M 7["_ 2 A_
(Gopal Singh) _ : ((S K. Agarwal)

Member (A). ‘ ' ' Member (J).



