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IN 1'HE CEN1 RAL ADMllSISTRATlVE TRIBUNAL 

I 
I 

I 

I 

I 

I 

JAIPUR BENCH, JAIPUR 

1 O.A. No. 71 /98 -
J~~~ 

'· 

lDATE OF DECISION ;J6- oJS~ c:f)__--

M-'cl·; Pandey Petitioner 
----f-. r ___c____.t__ __ 

M:r.;:...._P'-·~v"--'.~C=a=l,_..,l=a'--________ Advocate for the Petitiooer (s) 

Versus 

unlon flf Tndja and tbr.ee others Respondent (s) 

I 

Mr~· u.o. Sharma Advocate for the Respondent (s) 

I 

~he Hon'blo Mr. J~stice G. L.· Gupta, Vice Chairman 

I 

The Hon'blc Mr. G~pal 1Hngh, Administrative ~1ember::~, 
I 
I 
I 

I 

1. Whethet Reporters of local papers may ba allowod to sme the Judgettlent ? 

2. To be •t•rred to tho Reporter or not ? f ~ . 
3. Whether_ tb~ir Lordships wish to see the fair copy of the Judgement? ~ 

4. WllothJ it needs to be circul•ted to other Benches of tho Tribunal ? /"" 

C\-0\, \.t~~ w n 
a .. yvv o\ 0 

t ~ ) ( G.L. Gupta 1~ I C 
\~-k1 ~ t ft. (!refl/ " fi(L .fi:;;-.;: Vice Chairman.\ . 

' i J L<-t-~r~~\<g'f)../ 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
JAIFUR BENCH : JAIFUR;~ ---

Original Application Nd~--' 71/98. 

M.G. Pandey I 
S/o Late Gau~ Shankar 
r/ o Lakh an Ko~ri 
Surat Ran's Gho\~ 
Ajmer I • • Applicant 

rep by~~~-;)Calla : Counse 1 for the applicant 

I 
I -versus-

1. The Union! of India 
through tpe General Manilger, 
Western ~ilway, · 
Church Gafe · 
Mumbai. 

1 

2. The Divis~onal Railway Manager(E) 
Western Railway 
Ajmer Div~sion 
Ajmer~' 

3. Shri La1lll~n Ram (M) 
Chief Clerk in the . 
office of: the D.R.M. (E) 
Western R~i !way 
Ajmer. ; 

I 
I 

4. Shri Sugan Chand Chcmia 
Chief Clerk in the 
office of:the D.R.M. (E) 
Western R?ilway 

~..J ..... ' Ajmer. : Respcmdents. 

rep.'' by Mr. U ~D. Sha:ona : Counse 1 for the respondents. 

CORArvi: The Hon'ble Mr. Justice G.L. Gupta, Vice Chaiman 
I 

T~e Hon' ble Mr. Gopal Singh, Administrative Member. 

---

Per Hon'-ble Mr. 01ustice G.L. ·Gupta. 

OFDER 

Through; this application ·under Sec. 19 of the 
I 

A~ministrative Tribunals Act, 1985, the applicant seeks the 

; ~il ~ ... -· 
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fallowing re l!iefs: 

! • 

.. i) 

ii )' 

'iii) 

iv) 

That direct to the official respondents to 
restore the position of the applicant as 
Chief Clerk as sh0Nm in the .~nex. A.l 
men further modification that the name 
of the applicant in the panel dated 
15 .B;493 may be shown at appropriate place. 

The respondents be directed te make full 
compliance of the directions given by · 
this Hon'ble Tribunal in O.A. No~ 62/86 
and s,o long the directi.ons are not ccmplied 
with 'the official respondents may be 
restrained not to conduct the selection 
for ~he post of Chief Clerk~ · 

that by an appropriate order/direction 
(i:alle official responde'nts may be directed 
to treat the applicant as regular Chief 
Clerk w.i..th effect frcm 15~'6~'93. Further 
official respondents may be directed not 
to compel the applicant to appear in the 
sele qtion testY 

Any other relief to v.hich the applicant 
may found ~ntitle, be given in the interest 
of justice':1 

2. The applicant has averred facts about his 

'initial appqintmen,t and prcmotion ~o the posts of Senior 

Clerk, Head iClerk.- It is not necessary to state those 

facts for t~e purpose of deciding the controversy involved 

in this case~1 

The grievance of the applicant is that his name was 
• l ' 

' . . 

included at 51. No~ 17 in the panel published vide letter 

dated 15';16';93 for the post of Chief Clerk in the sc•le 

of pay of RS~:1EDQ-2660, h>ut the respondent authorities vide 

order dated 3':.11. 93, modified the panel dated 15.6:93 

deleting his nanef~ 

It is averred that Smt. Hamid a Banoo and Shri J as want 

Mali, who a;re juniors to the applicant have been retained in 

the panel'!~ The applicant made representation to the authorl ties 
. I 

i 
I . (f 
' 7 
!(:> c:;.~l .· 

__)(~<~ J/ 
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against the lction of the respondents but the same was not 
I . 

accepted.· I~ is further stated that for the p~:eparation of 
' 

the subsequett panel, the applicant had appeared in the 

written test 1 but he could not take up the viva-voce due to 

his illness ~d th~ :ce s pondem: authorities did not allow 

him to appea~ in the supPlementary test. It is also 

stated that fhe respondents have not complied with the directions 

given by thib Tribunal in O.A. No~~~ 62/86~-

3. In their reply, respondents 1 & 2 have 

resisted thj claim of the applicant·~ It is stated that the 

applicant h,s not challen~ed the order dated. 3~~11·;,93, by 

V\hich his ncke was deleted from the· Pimel dated 15 .'6~;93 and 0 
therefore tJe applic.ation is l~able to be dismissed'~'"; It is 

further staJed that the impugned order was passed on 15~;.:6~93 
Whereas the/present O.A wa~ filed in Ma~ch 1998, which is_ 

clearly barred by limitation~~ With regard to the averments 

of keeping ~he names of Smt. Hamid a Banoo and Shri J as want 

Mali on the 1 panel, the case for the respondents is that 

Shri J as want Mali had been trans£ erred fr®' another 

division in: ·•publi c interest 1 and therefore his seniority 

was to be k~pt in-tact •s per rules and for Hamida Banoo, 

it is stated that she was appointed under the sports quota 

· and she had. been given higher seniority and was placed 

between Shri Ram Narain and Shri Kai lash Chand vide 

notific_ation dated 6.5.92. It is stated that the said 

'notifi ca=tll'on was -gi van wide publicity and as' the applicant 
\.._,.. 

did not raiise any objection, he is now estopped fr® 
i . 

challengin~ her empanelment., The further case for the 
I 
I 

respondents! is that in the~lJ_ published on 15.16-~93, 

3 posts we~ ear-marked for SC canmunity, one for the ST 

community td 17 posts were to be filled frqn the General 

G,JM~;JJ 
/ / -

- / . I ..,..-
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/ I 
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category persons. The name of the applicant was placed at 

Sl. 17 in the I general category list blut on re~examination 
I 

it was t"f~Jfhat Shri Kailash Chand and Shri K.L. venn,a 

who belonged to SC category were eligible in their own right 

on the basis bf their. higher seniority in the base grade and 
I 

therefore they were entitled far promotion as Chief Clerk . 

under the genfral category and hence vide otder dated 3 ~11.93 
their names wrre included in ~~e s~id pan~! as general 

I 

ce~tegory cand~dates at Sl. Nos.'· 16 and 17 which resulted in the . I . 
deletion of tre names of Smt. Phool Mala and the applicant. 

It is further stated that because of the empanelment of 

S/Shri Kailast
1 

Chand •nd K.L. Venna as general category 

candidates,· t e names of S/shri La~an Ram and Sugan Chand 

Chemiya, resp~dent Nos. 3 & 4 in this O.A were included 

in the panel bs s;c. category candidates.' It is averred 
I ~ - • 

I 

that before ~elation of the n~e of the applicant, a show 
I •. . . 
I 

cause notice was is sued to hif!l vide letter dated 26'~~10. 93;· 

, 4. In the separate reply filed by respondent 

,_ Nos. 3 & 4, similar contentions have been made·.'' 
-..,_~ 

. 5. In the· rejoinder, the applicant has 

reiterated the facts'stated in the O.A. It is averred that 
--

the promotion' given to S/Shr.i Kailash Chand and K.L. Venna 

cannot be te:qned as pr001otion as general category candidates 

It is further stated that this Bench of the Tribunal in 

the case of Shamsuddin had held th<i!t reservation cannot be 
I , .., .. 

l 

applied ~the case of upgradation of posts and the same 

was upheld by the Apex Court also;!' 

: 6.·· We have hear:d the learned counsel for the 

P,arties and p,erused the documents placed on recorc<}., 

) I J c" 
.. >.\..... / ~ . L./'/ 

,/'//,f 
-~-

I 
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7~~~ Mr.· U .D'. Sham a, the learned reunsel for 

the respondefts has raised a preliminary objection with 

regard to thf maintainability of this O.A. He· invited our 

attention to the order of this Tribunal dated 26;11;~99, 

vberein it clearly stated that this O.A was admitted 

subject to e objection of limi tation·.;i His contention 

was that whe
1

n an application is found to be barred by limitation 

it should n9t be decided on merits~ In support of his 

'contention ~e placed reliance· on the cases of Secretary to 

Goverrment f India .and others vs. · Shivram Mahadu Gaikwad 

(1995-30-ATCJ'-635 ) ; 'Ramesh Chand Shaxma vs-~l Udham · Sinah 

Kamal and o~hers ( 2ooo-scc .. (L&S )- 53. His further 

contention was that the applicant has not challenged the 

otder dated 3.11.93, v.hereby his naine was deleted fran the 
I I ' 
;panel and t~erefore _he cannot succeed fn.this O.A. 
: 

I r8~ti Mr. P.v. Calla, the learned 'counsel 
I . 
:for the app~icant contended that the Q.A should not be 

I . . 

·dismissed o~ the ground of limitation. His contention 

· ~ was that v..hen the e>rder dated 15;1 6~:193 ·has bee·n challeng~d 

it amounts ]to challenging the order of deletion dated 3-;'11.93. 

He further contended that in the matter of upgradation of 
' 

posts, there could not be any reservation and th~ -~spondents 

have erred in. changing the panel published on 15"-~·6'~s93 
I 

on the grounds stated in the reply. In support of his above 

contention he cited the decision of the Apex Court in the 

case of All: India non-SG/ST Employees Association ( Railway) 

vs .- V .K.r AQarwal and others ( in Contempt Petition ( Gi vil ) 
I 

Not;1 304/99 jin' c.A. No. 1481/96 decided on 11:71.200~) 
i 

· Union of IJidia vs ~i V .K. -Sirothia ( Civil Appeal No; 362.2/95 
I 

decided on 119.'11.98 ) . His contention was that if any 

decision h s been rendered by the Central Administr~tive 
' ' 

Tribunal(; ai9st the law laid doWl in. the case of ~ 

Sirothia (!supra ) it is per incuriltn~; 

II~N~V 
. ~ : 

I· 
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9~~ Mr~ Shaima, learned counsel for the 

respondents ul:mi tted that a Full Bench of this Tribunal has 
(\ . 

~!ready cons~dered the issue that 'in~r matter of upgradation 

. reservaii:ton ts required to be done or not ·and the question 
\Jf I . 

I - , 

has been ansrred in the affi:oriative~' H~ ~ited the Full Bench 

decision in the case of M.L. Rajaram Naik &· others vs. The I ~· 
I 

Addi tiona! Director c.G.H.S. and others· ( 2001- (2 )-SLJ- (CAT)-215 ) • 

j 10. We have given the matter our thoughtful 
I 
I 

consideratiof• At the outset, it may be stated that there 

is much fore~ in the preliminary contentions of Mr. Shanna.~-
t: 

This O.A was filed on 6.3.98. The' order wnich has been 

challenged iJ this o.A was issued on 15."6~93 ( Annex. A-1) 

It is obvious that the order has not been challenged within 

a period of lne ye•r Which is the period of limitation 
I . 

prescribed u~der Sec •. 21 of the Administrative Tribuncfl.ls 

Act, 1985. their Lordships of the Supreme Court ·hQve 

clearly held i in S.amech -Chand Shaima' s case ( supra ) 

that if an &~plication is time barred· arid if no application 

has been filed praying for the condonation of de lay under 
._..... 

Sec. 21(3) oi the Administrative Tri-bunals Act 1985, the 

Tribunal sho~ld not decide the matter on merits. The . 

relevant obsr.r:vati~n§jnade by ·their Lordships •t para 7 

of the repo~ readfj' as Under: 

• • • • . • • In our opinion, the tO.A. filed 

before the Tribunal after the expirty 

of three years could not have been 

admitte~ and disposed of on merits 

in view. of the statutory provision 

contained in Sec. 21 { 1) of the . 

Administrative Tribunals Act, 1985: 
The law in.othis behalf is now settled · 

( see Sech~ _to Govt. of India vs~ 
, . 

Shivram Mahadu Gaikwad ) ----Supra." 

-------- ---------'~-~ ·------ ------- . ---:---- --
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I 
In the ca~e :1 Shivram Mahadu Gaikwad ( supra } it w•s 

held that xe"jef cannot be granted when an application 

is filed after the expiry of period of limi tati on~i 

Evidentl , this G>.A, _\1\hich has been filed after ~he 

expir-£)of pe · od of l,im_i "4ation as prescribed under the 

Administrativ Tribunals/Act, 1985, is liable ta be dismissed 

on the ground 'Of limitation alone; 

11. Even on merits, the applicant cannot 

·\.-· succeed~, The applicant ·ha-s {iled a copy of the order dated 

3~·11.93, whe 
1

ein it i,S Stated that the appliC~nt IS name 

-~ 

appearing at rl; No';. 17 in the order dated 15,6,93, was deleted, 

Th~~~X:-~~'15 passed against the applicant. However, the 

applicant di4 n'Ot ca~ to challe~ge the said ord·er dated· 

3·;;,11~93; Wldt-~ applicant has prayed is that his name : I -=- - -

s~hould be resltored in: the panel dated 15.6~93. The restoration 
I 

of the nane of the applicant can take place only when the 

order dated 4'~11.93 is quashed~ It is also seen that the 
I. 

order dated ~~11.93 was issued after a show cause notice 
' 

was issued t1·him on 26~110-;96.( _Annex~- A-8)~· In our 

qpinion the ~pplicaht cannot· succeeEi in the matter unless 
I I • -

' he challengeq the order dated 3!t11. 93~!1 
I 

: 12. Further, the Full Bench in the case of 

M.L. Rajaram jNailt, ·and others (supra ) has already held that 

in the matte~ of upgradation also rules of reservation 
' 

are to be fo]flowad. We read p~ra 28 of the report hereunder: 
I 

Through the mechanism of grant of time~bound 

ad ancement:s t~ the higher scales of _pay w:i. th 

di ferent designations, or through appoin_tments 
to posts which are upgraded with higher scales of 
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pay ~thin a given cadre, entai_ling creation of 
additfonal posts or not essentially What takes 

place is a process of advancement/appointment to 
. . l -. 

these lhighe r s'cales ef pay. We are convinced that 

this ~rocess can only be treated as prcmotion in the 

light iof the principle laid down by the Hon'ble 
' 

.Supre~e Court that an appoi~tm~nt _to a. higher 
scale 'of PaY even at the same-post and even without 

involving any additional responsibilities can still 
' 

be a qromotion. Even if in a given·situation,_the 

creatico of_ th:e upgraded posts wi. th higher scales 
I , 

of p~y do not result in a net addition to the 

.f existing nunbe r of posts in that cadre, but is 
speci~ically and explicitly created to remove stagnation 

I 
to fo!lovi/S that those upgraded posts involving higher 

I . . . -

scales of pay are in effect a substitute for pranotion 
I 

It is lso because either through a regular promotion 
in teJns of -the Cadre and Recruitment rules or 

I 

through the creation of the _upgraded posts. in the 
same ~adre with a higher scale of pay v..hat is 

s ough"G to be achieved is the prevision of 
I 

opportjunities for career advancement \1\hich, 

in th~ circunstances, is synonimo~s ydt}l promotional 
&pportunitie·s. Gnce this basic objective for the 

creati<Dn of upgraded posts is understood and 

appre9iated, we are of the finn opinion that: such 
proy:L~~ons fer career advancement through appointments 

to upgraded posts cannot be treated for the purpose 

of reservation of special categories like SCs and 

STs differently frcm appointments to posts (:J) 
whiCh ·are designated in particular as promotional 
posts.l In our view, it is also absolutely immaterial 

as to vhetli'e:r~~he mode of appointment to. these 

upgraded posts. with higher scales of pay is by selection 
or by merely applying~ criterion of seniority 
subject to fitness. In fact, -it is evident that 

appoinitments to a nunber of posts Yhich are s~cifically 
desigJated as promotional posts are also made on 
C~ basis of seniority cum fitness~ Therefore, the 

;doptilon of that latter criterion fer appointment 
I . 

to a upgraded post by itself cannot make such an 

appoin~ent as·non-promotional appointment~- On this 

fdt~v(· 
~1 //, 

• ../' l 
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score drawing a distinction between upgradation 
and promotion based on the nomenclature only 

does not appear to be tenable.' 11 

13. As to· the cases relied on by the learned 

counsel for jthe _applic'ant, it may be stated that in the case 

of v.K. Aga~al-and others ( supra ), it bas no\~ere been 
I 

laid down t~at in the matter of upgradation reservation 
I -

-- 1 principles are not to be follov.rad. As to the case of 
I 

V .Key Siroth:la ·( _supra ) it is seen that the facts are 
, . I . -

not stated :iln the report.· A copy of the order has been 
. I 

placed on 1cord whi'ch reads as follows: · 

II He~rd counsel on both sides. 
·The finding of 'the Tribunal that 11 the so 

called prcmotion as a result of re-distribution 

of posts is not promotion attracting 

.reservation" on \:t,~ i acts of the case, -

appears to be based on good reasonings •' 

On facts it is seen that it is a case of 

upgradation on account of restructuring of 
the cadres~ Therefore the .question of 

reservation wi 11 not arise~- We do not 

·find any ground to interfere with the 

order 9f t-he Tribunal. 

The Civil Appeal is dismissed. No costs. 11 

It is evident from the re-ading of the order that the 

above case was ¢lecided on the bas.is of the particular facts 

.of. that case~' It is significant to point out that this 
I 

order of th~ Apex Court was taken note of by the Full 

Bench of th~s Tri.bunal v.hile deciding· the case of ~· 

Rajararn Naik and others ( supra ) • The above oxder 
t . 
I 

, of the Suprtme Court ha~ been re-produced at para 14 of the 

; order of th Full Bench. The Full Bench after taking 

------------------- -
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note of varibus deci~.ions of the Supreme Court in the cases 
I 
1 

of Uni 0n of India and another vs. S .s.'· Ranade { 1994-4-SCC-462) 
I - -

.. State -·Gf, -Ra~asthan -vs• ·Fateh -Chand SonfJ ( 1996-1-SCC-562) 

Ram -Prasad· a~d -others vs-#1 O.K. Vijay and others ( 1999-7-SCC-251) 

has held that in -the matter of upgradation also reservation 

principles ai;e to be fc:~llowed. 

j 14. It is significant to point out that in 
I 

' 
the case-of V.K. Sirothia (supra ) the correctness of the 

. - I"'· '0. 
Rai !way Boa~' s letter dated 2~J8.83 \ilasi_ ques~Jmed which 

~ 

intl'r alia stated that Vlhere cadre restructuring results 
'~\.;· ' 

in ma$S upgradation of posts in a partic_ul_ar. category, 
. I 

reservation for Scheduled Castes and Scheduled Tribes would 

not be oxdinarily applicable. It is obvious·that in the 

Railway Board's letter dated 2';;8 .83, there was speci~ic 

provision that reservation principle \fi/Ould not apply;\ In 

y'iew of diff~rent fact si tuation\J the ruling of the Full 

Bench in M~L. Rajaram Naik' s case ( supra ) cannot be 

said .to.~e c~unter to the decision of the Apex Court in 

~ v .~. Sirothi~' s ce~se 
15. As to the case of Shamsudeen of 

Jodhpur Bench referred to in the rejoin~er, it\iila~d 

that it stands over-ruled by the Full Bench decision: 

16~ In the O.A the inclusion of the nanes 

of Hamida Barmo and Jaswant Mali in the panel has been 

questioned.' They hav.e not been impleaded as ·c-r:es1f9~!.nts"'~~--=-:>::;; 

and therefore the corre~t~ss or otherwise of the inclusion 
,--,_ 

of their nane in 1l~he. panel cannot be cons ide red in this case-~" 

That apart, it is noticed that Shri J as want Mali was trans£ erred 
i 
I 

f rem another jdivision in public interest and the ref ore his 
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seniority ha been kept intact and Smt. Hanida Baneo was 

appointed unfler sports quota in 1992 and was given higher 
I 

seniority in' 1992 itself, which was 'not challenged by 

the applicant. 

17~ F0r tne reasons stated abov~, this O.A 
- is 

is li~le te: be dismissed anc!l!&ereby dismissed;; No order 
I 

..,_I 

as to costs-;: 

. ;/_ . ,_h'r~· ;­il' M'. . . (t--j....Ccw· -

( Gobal Singh ) 
Adminlstrati ve Member 

i/ lv 
I-

I 

; 
I' 

ffi~,_y 
( G.L• Gupta ) 

- Vice Chaiiman 

-B-2002 
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