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MJC {. Pandey Petitioner

o Mr. PV, Calla Advocate for the Petitioner (s)
| Versus
Union of Tndia and three others  Respondent (s)
M, U.D. Sharma ‘Advocate for the Respondent (s)
—
C(&AM t |

The Hon'ble Mr. Justice G.L.' Gupta, Vice Chairman
1

|
The Hoa'ble Mr. G&:pal Singh, Administrative Member .

|

1. Whether Reporters of local papsrs may be aliowed to see the Judgement ?

2. To be referred to the Reporter or not ? \,0’)
3. Whethei}'_ their Dordships wish to see the fair copy of the Judgement ? 7‘4

4, Whether it needs to be circulatéd to other Benches .of ths Tribunal ? 7@
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Original Application Noy 71/98,

M.C. Pandey |

S/o Late Gauri Shankar

r/o Lakhan Kotri

Surat Ram's Chowk

Ajmer _ ¢ Applicent

s i e

rep by Mre PN,

&.,.._:w-

.7Calla : Counsel for the applicant

1 Ve IrSUS-

1, The Union of India
through the General Manager,
Western Hailway,
Church Gate
Mumbai. |

2, The D:Lv:Ls:.onal Rai lway Manager(E)
Western Railway
Ajmer Division
Ajmerg

3. Shri Lazman Ram (M)
Chief Clerk in the -
office of the D,R.M,(E)
Western Rallway
Ajmer, i
4, Shri Sugan Chand Chomia
Chief Clerk in the
office of the D.R.M. (E)
Western Railway ) »
Ajmer, ; ' ¢ Respendents,

rep, by Mr. U;D, Shama : Counsel for the respondents,

CORAM The Hon'ble Mr, Justice G,L. Gupta, Vice Chaimman

The Hon'ble Mr, Gopal Singh, Administrative Member,

LY Date of {~ - ffl?‘sla(, 90—
S , ~ the ordei" A

Per Hon'ble Mr. &u'stice G.L.. Gup‘t'av,

CRDER

Through this application under Sec. 19 of the
!
A@ministrativé Tribunals Act, 1985, the applicant seeks the
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following rel‘iefs :

" i) That direct to the official respondents to
, restore the position of the applicant as
Chief Clerk as shawvn in the Annex, A.l
when further medification that the name
of the applicant in the panel dated
15,6393 may be shown at appropriate place,
ii) The respondents be directed to make full
| compliance of the directions given by -
. this Hon'ble Tribunal in O.A, Noy 62/86
v~ and so long dhe directions are not complied
. with the official respondents may be
| restrained not to conduct the selection
; for the post of Chief Clerki
'iii) That by an appropriate order/direction

“the official respondents may be directed
. to treat the applicant as regular Chief

I Clerk with effect from 15,6,93, Further
| official respondents may be dire cted not
| to compel the applicant to appear in the
| selection test)

iv) Any other relief to which the applicant
may found entitle, be given in the interest
of justiced

2, The applicant has averred facts about his
initial appqintmenﬁ and promotion tp the posts of Senior
Clerk, Head Clerk, It is not necessary to state those
facts for the purpose of depiding the controversy involved
in this cased

The grmevance of the applicant is that his name was
1ncluded at’ Sl No# 17 in the panel published vide letter
dated 15.6.93 for the post of Chief Clerk in the scale
of pay of R;1600-2660, but the respondent authorities vide
orxder dated 3%11.93, modified the panel dated 15,4,93
deleting his name$}

It is averred that Smt., Hamida Banoo and Shri Jaswant

Mali, who are juniors to the applicant have been retained in

the panelf The applicant made representatlon to the authorities

,./r
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against the ?ctioﬁ of the reépondents but the same was not
accepted,’ Iﬁ is further stated that for the pfeparation of
the subseque€t panel, the applicant had appeared in the
written test but hg pould not take up the viva-voce due to
his illness Lnd the réspondent authorities did not allow
him to appear in the-supplémentary test, It’is glso
stated that #he respondents have not complied with the directions
given by this Tribunal in O.A. No% 62/86,

3. In their reply, respondents 1 & 2 have

resisted the claim of the applicant; It is stated that the
applicant h;s not chéllenged the order dated 3711793, by

which his neame was deleted { rom the panel dated 15.6:93 and )
therefore the applicétion is liable to be dismissedy It is
further étaied that the impugned order was passed on 15:6,93
whereas the present O,A was filed in March 1998, which is
clearly barred by limitationy With regard to the averments
of keeping ﬁhe names of Smt., Hamida Banoo and Shri Jaswanf
Mali On_the;panel, the case for the respondents is that
Shri Jaswant Mali had been transferred fram another
division in *public interest ' and therefore his seniority
was to be keéept in-tact as per rules and for Hamida Banoo,

it is stated that she was appointed under the sports quota

- and she had:been given higher seniority and was placed
between Shri Ram Narain and Shri Kailash Chand vide
notification dated 6,5,92, It is stated that the said
'notificd@%ﬁn was given wide publicity and as the applicant
did not raise any objection, he is now estopped fram
challengind her empanelment, The further case for the
reSpondents is that in theLgiﬂgQ published on 15.6; 93

§ 3 posts weqe ear-marked for SC community, one for the ST

! community ind 17 posts were to be filled from the General
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category persons, The name of the applicant was placed at

Sl1., 17 in the|general category list but on re-examination
it was sff@z}';hat Shri Kailash Chand and Shri K.L., Vema
who belonged to SC category were eligible'in their own right
on the basis %f fheir.higher seniority in the base grade and
therefore they were entitled for promotion as Chief Clerk
under the general category and hence vide order dated 3711,93
their names were included in the said panel as genefal
category cand%dates at Sl. Nos, 16 and 17 which resulted in the
deletion of t!e names of Smt. Phool Mala and the applicant,
It is further stated that because of the empanelment of
S/Shri Kailash Chand and K;L. Verma’as general category
candidates,'tIe names of S/shri Laxman Ram and Sugan Chand
Chamiya, respondent Nos. 3 & 4 in this 0.A were included .
in the-panel %s S.C. category candidates, It is averred
that before %eletion of the name of the applicant, a show
cause notice %as issued to him vide letter dated 26?10.93f

:4. In the separate reply filed by respondent
Nos, 3 & 4, sﬁnilar contentions have been madey

.5, .In the rejoinder, the applicant has
reiterated the facts stated in the 0,A. It is averred that
the promotion given to S/Shri Kailash Chand and K.L, Vema
cannot be tenhed as promotion as general category candidates
It is further‘stated that this Bench of the Tribunal in
the case of Shamsuddin had held that reservation cannot be
appliedfiﬁjthé case of upgradation of posts and the same
was upheld by the Apex Court also?}:

6, We have heard the leamed counsel for the
parties and~§erused the documents placed on recor%;%\

g
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7% Mr. U.D, Shama, the learned counsel for
the respondents has raised a preliminary objection with
regard to the maintainability of this 0.A, He invited our
attention tol the order of this Tribunal dated 26,11799,
wherein it was clearly stated that this O.A was admitted

subject to the objection of limitation His contention

was that when an application is found to be barred by limitation

| _
it should njt be decided on méritss In Support of his

‘contention he placed reliance on the cases of Secretary to

Govermment of India and others vs. Shivram Mahadu Gaikwad

(1995-30-ATC-635 ); Remesh Chand Shama vsy Udham Sindh

Kamal and others ( 2000-SCC- (12S)- 53, His further
contention was that the applicant has not challenged the
order dated|3,11.93, whereby his name was deleted from the

Epanel and therefore he cannot succeed in this O,A,
|

i f ‘8% Mr. P.V, Calla, the learned counsel
|
‘for the appllcant contended ‘that the 0.A should not be

‘dismissed oh the ground of llmltatlon. His contention

was that when the oxder dated 155693 has been challenged
it emounts to challenging the erder of deletion dated 3,11.93.

" He further bonténded that in the matter of upgradation of

posts, theré pould not be any reservation and the respondents
have erred in'changing the panel published on 157693

on the grounds stated in the reply, In support of his above
contention he ﬁited the decision of the Apex Court in the
case of All India non-SG/ST Employees Association ( Railway)

VS, V.K;fAQarwal and others ( in Contempt Petition ( Civil )

Noy 304/99 in C.A., No, 1481/96 decided on 17:1.2002)

- l. v l . . ’
"Union of India vs. V.K, Sirothia ( Civil Appeal Né, 3622/95
: decided onll9:ll;98 ). His contention was that if any

- decision has been rendered by the Central Administrative

~

Tribunal Hgaihst the law laid down in the case of V.K,

Sirothia ( |[supra ) it is per incuriumy
wﬂ
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respondents %

already considered the issue that 1n[:gp matter of upgradation -

|
\
6=

9% Mr. Shama, learned counsel for the

ubmitted that a Full Bench of this Tribunal has

. A 1 c -
reservat%bn ?s required to be done or not and the dquestion

has been answered in the affimative; He cited the Full Bench

decision in ?he case of M.L. Rajaram Naik & others vs,

Additional Director C.G.H.S. and others

Ihe

|
consideratio?.

l 10, We have. given the matter our thoughtful

!

At the outset, it may be stated that there

is much forcé in the preliminary contentions of Mr, Shama,

N

This O.A was|filed on 6,3.98. The order which has been

challenged in this O;A was issued on 15,693 ( Annex,

It is obvious

a period of c

A-1)

5 that the order has not been challenged within

yne year which is the period of limitation

prescribed uﬁder Sec, 21 of the Administrative Tribunals

Act, 1985,

Their Lordships of the Supreme Court have

clearly held in Remech Chand Shama's case ( supra )

that if an agplication is time barred and if no application

has been filed praying for the condonation of delay under

Sec. 21(3) of the Administrative Tribunals Act 1985, the

Tribunal should not decide the matter on merits,

re levant obSdrvatlon#nade by their Lordsnlos at para 7

of the rﬂport readJ as Under:

" eeee..o In our opinion, the O.A, filed
" before the Tribunal after the expirty
- of three years could not have been
admitted and disposed of on merits
' in view of the statutory provision
- contained in Sec, 21 (1) of the .
. Administrative Tribunals Act, 1985,
| The law in.this behalf is now settled -
( see Sech; to Govt, of India vs7y
Shivram Mahadu Gaikwad ) ==== Supra,®

The .

( 2001-(2)-SLJ=(CAT)-215 ).
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In the case of Shivram Mahadu Gaikwad ( supra ) it was

held that relief cannot be granted when an application

is filed after the expiry of period of limitation%
Evidently, this 0.A, which has been filed after the

expi;§:>of period of limitation as prescribed under the

Administrativ% Tribunals- Act, 1985, is liable to be dismissed

on the ground|of limitation aloney

£ ) 11, Even on merits, the applicant cannot
succeed,; The applicant has filed a copy of the order dated
3,11,93, wherein it is stated that the applicant's name

appearing at Sl. Nod 17 in the order dated 15,6.,93, was deleted,

N

Th@§i€§3é££§ﬁs passed against the applicant. However, the
applicant did not care to challenge the said order dated-
311,93, mhatgggé applicant has prayed iéAthat his name

i - .
should be restored in:the panel dated 15,6,93. The restoration
of the name Jf the applicant can take place only when the

order dated 3J11.93 is quashedy It is also seen that the
order dated 3?11.93 was_issuedkafter a show cause notice
was issued ti'hﬁn on 26?10?96.( Annex, A-8), In our

opinion the 3pplicaht cannot succeed in the matter unless

he challenged the order dated 3%11,934

12, Further, the Full Bench in the case of
M.L, Rajaram Naik, and others (supra ) has already‘held that

in the matte# of upgradation also rules of reservation

are to be followed, We read para 28 of the report hereunder:

| - Through the mechanism of grant of time<bound
advanpements»tq the higher scales of pay with

| different designations, or through appointments
to|posts which are upgraded with higher scales of
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pay within a given cadre, entailing creation of
additional posts or not essentially vhat takes

place is a process of advancement/appointment to
theseihigher scales of pay, We are convinced that
this éracess can only be treated as promotion in the
light lof the principle laid down by the Hon'ble
.Supre@e Court that an appointment to a higher

scale of pay even at the same.post and even without
involving any additional responsibilities can still
be a érqnotion. Even if in a given situation, the
creation of the upgraded posts with hidher scales

of péy do not result in a net addition to the
existing number of posts in that cadre, but is
specifically and explicitly created to remove stagnation
to foﬂlqws_that those upgraded posts involving higher
scaleq of pay are in effect a substitute for promotion
It is |so because either through a regular promotion

in tems of the Cadre and Recruitment rules or
throuéh the creation of the upgraded posts in the

same dadre with a higher scale of‘pay what is

soughﬁ to be achieved is the provision of
opportunities for career advancement which,

in thé circumstances, is synonimous with promotional
édportunities, Once this basic ocbjective for the
creation of upgraded posts is understood and
appreqiated, we are of the fimm opinion that such
provisions for dareer advancement through appointments
to upgraded posts cannot be treated for the purpose

of reservation of special categories like SCs and

STs differently from appointments to posts i .

which .are designated in particular as promotional
posts,! In our view, it is also absolutely immaterial
as to vhethér {he mode of appointment to. these
upgraded posts with higher scales of pay is by selection
or by merely applyingifie criterion of seniority
subject to fitness, 1In fact, it is evident that
appointments to a number of posts which are specifically
designated as promotional posts are also made on
(the basis of seniority cum fitness, Therefore, the
édoptipn of that latter criterion for appoeintment

to a upgraeded post by itself canmnot make such an
appointment as non-pronotional appointment. On this

{
LA |
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score drawing a distinction between upgradation
and promotion based on the nomenclature only
do2s not appear to be tenable, "

| 13, As to the cases relied on by the leamed
counsel for [the applicént,rit may be stated that in the case

of V,K, Agarwal -and others ( supra ), it bas nowhere been

I .
laid down tﬁat in the matter of upgradation reservation

| .
- Iprinciples gre not to be followed, As to the case of
|

V.KgﬁSirothia'(,supra ) it is séen that the facts are
not stated %h the report, A copf of the order has been

placed on record whi'ch reads as follows:

"The finding of the Tribunal that "the so
called promotion as a result of re-distribution
of posts is not premotion attracting

f reservation® on {the> facts of the case, -
appears to be based on good reasonings,

On facts it is seen that it is a case of
upgradation on account of restructuring of
the cadres, Therefore the question of

‘reservation will not arise,. We do not

‘find any ground to interfere with the
oxder of the Tribunal,

|
1 o Hea;d counsel on beth sides,
|

Y

The Civil Appeal is dismissed. No costs, %

It is evident frcm the reading of the order that the
above case Waé decided on the basis of the particular facts
of that case, It is significant to point out that this
order of the Apex Court was taken note of by the Full
Bench of thﬁs Tribunal while déciding'the case of @;&;

Rajaram Naik and others ( supra ). The above order
‘of the Supreme Court has been re-produced at para 14 of the

. oxder of the Full Bench., The Full Bench after taking
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note of vari‘?us decisions of the Supreme Court in the cases

of Unioen of Ind:.a and another vs, S,.S, Ranade ( 1994=4-5CC=-462)

.State -of - Ra;asthan vs, -Eateh Chand Sonii) ( l996-l-SCC-562)

Ram -Prasad »amd .others vs{ D,K, Vijay and others ( 1999-7-SCC-251)

has held that in the matter of upgradation also reservation

|

principles ai;e to be followed,

; 14, It is significant to point out that in

the case .of V K. Sirothia ( supra ) the correctness of the

Rai lway Board's letter dated 2,8, 83gwas*questfoned which
intdr alia stated that where cadre reStructurlng results
in mass upgradatlon of posts in a partlcular category,
reservation for Scheduled Castes and Scheduled Tribes would
not be erdinérily applicable, It is obvious that in the
Railway Boaré's letter dated 298 .83, there was specific
provision that reservation principle would not applyy In
view of dlfferent fact 31tuatlonQ the ruling of the Full

Bench in M L. Rajaram Naik's case ( supra ) cannot be

Sald toade comter to the dec:Ls:.on of the Apex Court in

“’JV LKoo Slrothla's case

;_'lS.v As to the case of Shamsudeen of

Jodhpur Bench referred to in the rejoinder, it{may_be_stated
that it stands over-ruled by the Full Bench decisi on,

- 16¢ In the O.A the ‘inclus;\i.on of the names
of Hamida Banno and Jaswant Mali in the panel has been
questioned, They 'hav:e not been impleaded as T@W
and therefore the correctness or otherwise of the inclusion
of their name m‘ 'l:?he panel cannot be considered in th:.s casey
That apart, i't is not;.ced that Shri Jaswant Mali was transferred

from another|division in public interest and therefore his
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4 seniority has been kept intact and Smt. Hanida Banoo was
appointéd under sports quota in 1992 and was given higher

seniority in' 1992 itself, which was not challenged by

the applicani.

17; For the reasons stated above, this @.A
is liable to!be dismissed and/hereby dismissedi No order
as to costsw‘

: ((t\/\ﬁ_ \#
( Gopal Singh”/)
Admln:stfatlve Member - Vice Chaiman
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