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| CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH: JAIFUR,

Original Application No¥ 544/97

P,0, Jef |

S/o Luxminarayan

Ajitgarh District
Sikar "Applicant

o0

rep. by Mr. j,L. Thawani -Ceunsel for the applicant,
: Ve

1, Union of \India through the
Secretary to’_Jthe Government
of India, Department of Posts
Ministry lof Communications,
New Delhi-~110 Q01

2, Member(personnel)
Postal Services Board
Dak Bhawa
Sansad Marg,

New Delhi~ 110 001

3., Director of Postal Services,
Rajasthan|ilestexrn Region
Jodhpur 342 OOl

4, Superintendent of Post
Of fices, Sikar Bivision _
Sikar 332 001 A ¢ Respondents

rep, by Mry B.}N. Sandhu ¢ Counsel for the respondents?®

CORAM: The lﬂon'ble Mr, Justice G,L. Gupta, Vice Chaiman -
The Hon'ble Mr, Gopal Singh, Administrative Member,

\ Date of the , 0 (UL
Order * :

£ Berin Mr.Justice G.L. Gupta,
OHRJER

The applicant was working as Sub-Postmaster,
College Road, Fatehpur NDTSO during the period from 30.8.83

to 8,9,83, when the regular incumbent was on leave, He was

served with a charge sheet containing six charges vide

memo dated 13‘.*’5\.86, under Rule 14 of the CCS(CCA) Rules, -

1965, for imposing major penalty. The imputations against

the applicant were ﬂfﬁg absence from duty, not opening

the post office| in time, not handing over the charge of the

el
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post to the regular incumbent on 8,97 83 and takh{away
the Governmgnt cash worth about B5,792.30 and keys of the
Post Officegon 8,9483, which resulted into the closure of
the Post Office from 979.83. The applicant filed his
reply to th% charge sheet but did not appear before the
inquiry orfucer on various dates and hence the indquiry
proceeded ex—parte;

The iqquiry officer submitted his report on 13,6.88
holding thaﬂ four charges were proved against the applicant
and two charges not proved; After receipt of the inquiry's
officerts rénmrt the Disciplinary Authorlty vide his

order dated 3158488, imposed the penalty of reduct;on of

his pay by two stagegin the time scale of pay of Rs.975-1660
for a perloiiof two years with effect frqn 1. 5.91 It was
also stated lhat the applicant would not eamn 1ncrements of
pay during tﬁe,peried of reduction apdﬂthat on the expiry
of the period the reduction would not have the effect of
postponing h#s future increments of ﬁay;‘ The Disciplinary
Authority 0i§é his communication dated 871,93, issued a

corrigendum iofﬁ@e effect that the orders would take

effect from 1.11.92 instead of 1.5,91. It seems, the applicant

. | , N
did not challenge the order of penalty.

However) when the higher authority came to know about
this oxder, it felt that the penalty imposed on the applicant

needed to be|enhanced., The Directoer of Postal Services,

Jodhpur 1ssu9d a show cause notice to the appllcant v1de

memo dated 3* .90 stating that he proposed to enhance the
and convert the same .-

punlshment in posed on the appllcant/into one of removal fran

service, Th? appllcant Jwas given time to submit his -
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representation against the proposed action within 15 days of
the reiceipt of the memoy | \

It isiseen that the applicant challenged that order
of the higher authority by filing O;A. No., 22/90, which
was re-numbered as 0.A; No%3! 543/92,; The above O.A was
dismissed oJ 306,94, The applicant challenged the oxder
of this Tri unél before the Hon'ble Supreme Court by
filiﬁg S.L.j, No, 14513/94, The same was also dismissed
vide order diated 7.,11.94.

Thereafter, the Director of P95§§l5ervices, Jodhpur
issued a communication dated 132,96 calling upon the applicént
to make a representation against the :Proposed penalty of
service,

removal from The applicant did not file any

reply though he sought time to file replyy! Ultimately, the
competent authority passed the order dated 847.96, wheréby

it was held that 5 charges were proved against the applicant

and that theiapplicant shall be removed from service

with immediate effect, It is this order which is under

challenge inithis 0.A, | _
The ca%e for the applicant is that he was not given

enough oppor%unity to make representation against the

P

proposal to %hhahce the penalty%ijj;ggé;ia;;::yithout waiting
fo? his reprrsentation}%he impugned érder has been passed

It is stated|that the applicant was ill for a loeng period

and thereforL he could not send his representation to the
show cause notice dated 13.2.96, It is further stated that
the applicant has been granteé_leave fran3l;l;96 to 23.2,96
and 262,96 to 18%7i96, It is prayed that the orders at .
Annex, A.l, é;Z and A,3 be quashed,

2, The respondents have resisted the claim

of the applicant(] vide their reply dated 22.5,98. It is

averred that

the indquiry has éiii/ggnducted in accordance
S ‘ .
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with the procedure laid down in the rules and that the
applicant deliberately avoided the attendance in the inquiry
on the basis of the certificates obtained from various places,
It is also stated that the applicant was given eﬁough time
for filing reply, but he did not reply.to the show cause notice
for enhancement-of the penalty from 1990 te 1997.

3. In the rejoinder filed by the applicant, the
facts stated in:thé O.A have been reiterated, The respondents
have also filed their -reply to the rejoinder., The respondents
in their reply to the rejoindef have annexed an order dated

2,6,2000, vhich has been taken on record,
4, We have heard the counsel on both sides

énd peruséd he docunents placed on record,

| 5. Mr. Thawani, / >learned counsel for the
applicent contended that the order of the Disciplinary
Authority dated 851..93 is iliegal, since no ‘alteration
could be made in the order without showing cause to the
applicant, ﬁHis further contention was that the Directer
of Postal Services, Jedhpur, could not enhance the penalty
after{@ﬁa@ﬁﬁﬁiﬁZBf six months fram the order dated 31,8,88
and therefofe the enhancement order is illegal. Pointing out

re

that the Director of Postal Services, Jodhpur in the show cause

&

& _>notice had expressed his intention to impose the penalty

of removal, which shows that he had pre-~judged the issue,
the leamed  counsel contended that on this account alone
the oxder is not sustainabley In support of the above

conténtionr‘he_cifed the decision of the Principal Bench

in Dharanbir Singh vss Union of .India and others { 2002~ (1)=-ATJ-31)

‘68 ©n the other‘hana, Mr, Séndhu, learned.

counsel fer the respondents contended that the scope of

judicial review in such matters is very limited and the Courts



against the applicant were of serious nature in as much as

should not'izterfere lightly, He urged that the allegations
| | |

it was allegTd that the applicant had taken away the Govermnment
cash from the Post Office and refused to handover the keys
of the post office and charge of the post to the regular
incumbent. ke emphasised that uhnost_honest? is’required~
from the poskal)employees as they work in reﬁﬁiéé villages
where most OL the pop@lation is unaeducated.' |

7. W€ have given the matter our thoughtful censideration.
Buring the course of the arguments one—of the contehtions
of {he learned counsel for the applicant.was that the applicant
was not supgliea a copy of the inquiry report and therefore
the discilenary a@thority's erder is liabie to be @uashed,
Howe ver, mhln his atﬁention was drawn to the communication
dated 31.8.88, wherein it is stated that a copy of the
inquiry repért waé §ent to the applicant he did not press
the point fﬁrther% It may.be pointed out that in the Q,A.
it is nowﬁefe stated that the applicant had not been supplied
a copy of tbe‘inquiry report before the order dated 31:8?88
was passed.; It shows that the applicant had re ceiwved ;‘i ~
the copy of the inquiry report before the ordef dated 31,8.88
wgé passed,] The applicant was again sent a copy of the
inquiry report along with the order of the disciplinary
authorityl‘_Therefore, it cannot be said that the applicant
did not know the contents of the inguirxy report when he was
asked to mﬂke a representatién against thg proposed enhancement
of penalty!by the Director of Postal Services, Jodhpur,

8 _There is no merit in the contention on behalf

of the appviqani that the higher authority could not pass
the orxder on 351,90, since the same was not paségd within

a period of six months from the order dated 31;8,88. The
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applicant had filed 0,A, No, 543/92 ( 22/90) on the same ground

which was lemlSSed by this Tribunal vide order dated

3056.94, and‘that order was. upheld by the Supreme Court, Therefore

bhe applicant cannot be pemnitted to re-agitate the same point.
9, Thé applicant was issued a show cause notice on

3.1.,90 stating that a penalty of removael was proposed to be

imposed on him. The applicant did not file any reply to

the said notice, The reply was tdb be filed withia 15 days

from the date of receipt of the above said memo. It was

clearly stated in the said notice that if the applicant

did not file|any reply, action would be taken ex-parte,

The applicant did not cheose to file reply/representation

agains} the said notice, instead he filed 0.A. No. 543/92

(22/9Q) before this Tribunal. It may be argued that be cause

of the stay granted by this Tribunal in the sbove O.A.

the applicant was not required to file reply/représentation

against the ?aid noticer But when the 0.A was dismi ssed

by this Tribunal and the oxrder was upheld by the Apex

Court, the a:plicant'ought to have submitted his representation/

reply within the specified périod after the Special Leave:

Petition filed hiwwas dismissed. He did'not do so,

_ The D&Lector of Postal Services, Jodhpur, by way of
abundant pré caution again issued a notice to the applicant
on 13/1672,96, by which the applicant was asked to submit
his representation within 15 days from the date of receipt
of the above notice., However, the applicant did not file
bis reply/representation within the said period. He went
o taking time for filing reply on the ground of his illness.
It may be thIt his ieave was sanctioned but that could '

not be a gropnd for ot filing reply/representation to the

notice dated|13/16.2,96. It is not stated uﬁ the O.A that

ped—
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the aleicént was suffering fram such a serious disease
that he could not prépare his representation end seﬁ%&it

to.the authoritiesy It is not the case where it is

established that the applicant was prevented from making his

representation within the specified period; It may be stated

" that the applicant was granted time again and again to submit

his reply/reprementation against the notice}! -As the applicant
did not make any representation against the proposed penalty
of removal, the Director of Postal Services, Jodhpur had no]
alternative but to decide the métter which was pending fer

more than six vyears?d

10. In the case of Bharambir Singh(supra) relied on by

£§he learned counsel for the applicant, the fact situation was

~different, In that_case, the Disciplinary Authority itself had

observed that the applicant therein was not a fit person to

be retained in service and the Appellate Authority had observed

that the Disciplinary Authority had finally came to the
concl&sion that the applicant was not‘a fit person to be
retaiged in service, It is under these circumstances that the
Prlncﬂpal Bench held that the Disciplinary Authorlty had
p;r.e-;;nged the matter and had v:Lelated the principles of
natural justicey

The fgpts in the instant case‘afe very differenty In
this case, the Disciplinary Aufhority had not given any notice
to the applwcanqthat the applicant was not a fit person

to be retained in servicey It is the highexr authorlty who

has issued the notice of enhancgment of penalty and therefore

the ruling of the Principal Bench in Dharambir Singh's case

cannot be held to be applicable in this casey
When |the higher authority had issued such a notice

be said +that +the higher
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authority head
had issued tq

—8-
pre-judged the issuey The higher authority

e notiée only after it came to the conclusion

that the changes had been rightly found proved, It had every

right to is
penalty was 4
action of the
cannot be sai
in view the g
could be impg

11, On
counsel for t

30 years of s

sue such a noticey In the notice, proposea
lso required to bé stated, Therefore, the
Director of Pestal éervices, Jodﬁpur,

d to be illegal, whén he observed that keeping
ravity of the cgarges the penalty of removal
sed, |

& .of the contentions raised by the learned

he applicant was that he had put in more than

ervice with clean record and that the charges

were not such serious which warranted the puhishment of

»N ,
removal, He

the 0,A it is

prayed that the penalty may be reduced? In
nowhere pleadedijjtbat.the applicant had

served for more than 30 years and there was no adversity

against him,

A new fact cannotbe allowed to be argued

which was not

stated in the 0,A,

Mereovér it cannot be said that the mis-conduct proved

against the

pplicant is not of a'grave'nature. The

allegations agéinst the applicant are that he did not open

The post offi

ce in time and he even refused the $,D.I,(P)

Fg%ehpur to verify the cash and stamp balance on 6,9;83

at 3 PM, Further he had taken away the Govemment cash

s

worth 15.792-30 with him on 879;93. The above amount was

not found in

the post office on 959,83, Keeping in view

the mis-conduct, it cannot be said that the penalty of

removal is ex

cessivedl

Apért from that,it'is well settled that Tribunals/Courts

cannot substi

by the disciplinary au

tute its opinion in the matier of penalty ﬂnpbsed

ority unless it shocks the judicial
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conscience being grossly disproportionate to the
\
\

mis-conduct proved. See.,B.C. Chaturvedi vs. Union

oFiIndia 2 ors. ( J3.T.-1995-(8)-5C=65). The instant

e is not of that type.

1

cas

12]  As to the order dated 8,1,93, it may be stated
] .

th?t the order has been merged in the order of the

DiTector of Postal Services, Jodhpur, Moreover that

oréer was also the subject matter of the earlier

| st
0.A which was dismissed, The alteratiocn of the

1

|
efﬁectiue date of punishment by the Disciplinary
Auéhority does not invalidate the order of the

\ el
DiTector of Postal Services, Jodhpur dated 8,7,.,586,

y . . .
13% Consequently, we find no merit in this 0.A.
which is hereby dismissed, No order as to costZ:i

(Gopal §ingh) _—(6.L.Gupta)
Administgative Member Vice Chairman.
‘ v

.
jsJ.




