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IN THE CEN1RAL ADMINISTRATIVE TRIBUNAL 
JAIPUR BENCH, JAIPUR 

O.A. No. 
1(.:1\:W\l-NO. 

55/97 !99 

J/ 

IDATE OF DECISION (:2_, Dr· )-6D { 

Nanu Ram Petitioner 
~~-=~-------------------------

CORAM! 

\, 
\.,.,. . 
The Hon'bl~ Mr. 

l!lr_._ P.v.r::.ll ::,, ____________________ Advocate for the Fetitiooer (s) 

Versus 

Union of Indja and anr. 
________ Respondent 

Mr~-K .• s .. sl:la!=-m<ii--"'----------------~Advocatc for the Respondent ( s) 

S.LAGARWAI., JUDICIAL MEMBER 

The Hon'ble Mr. N.P.NAWANI, ADMINIS'IP.ATIVE MEMBER 

I. Whether Reporters of local papers may btt alio~'vod to soe the Judgement ? 

2. To be referred to th~ Reporter or not ? t)f\ 
3. Whether th~ir L!lrdships wish to gee tho ~ir copy of the Judgement ? v::... 4. J:rods to bo ciNulatod. ta •othe1 

(N.P.~) 
Adm. Member 

Benohe3 of th~ Tribunal ~ 

.~AL) 
Jucll.Mernber 

·-- ----.-------1 
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Jl\1' THE CEN'IP.ll.L ADMINIS'IP.ATIVE 'IRIBTJNAL I JAIFUR BENCH I JAIPUR 

D3te of \:.rd~r: !:<_~ l1 ... Jm>J 
OA ~1c .• 55/1997 

,. 
Nann FaiT' :::jo Shd Nathu Rem, at rree-f:'nt \ororldng a::: Pcdnc.srran jn the 

office: cf Static·n Sup€dnt~n·:1~ntl W.?st~rn Rc:dhvayl PhuJera, Jajpur 

Divi.sjon r/o ViJl?ge and Pc-E"t f-Hrncda, TPh.sD Phul€'rB, DLstt. 

Jaipur. 

AppJ icant 

1. Union cf India thr.:··u9"h the Ger,~ral Mvna9er, WestE"-rn Pailway,, 

Churchgate, Mumbei. 

2. 

Mr. P:. V .CaJla, ·:'C·unsE·] f.:·r the appl kc::nt 

Mr. K .S.Sharrra, ,:-oune<?l for rE'f'J:'·c .. ndentE 

CORAM: 

Hon'ble Mr. N.P.Nat-.'2-nj, Adrrinje-trative Mf>!flber 

Order 

AominiE"tratjve Tdbunal::: .Act 1 the appljcant prayo= thai· the irrpu<?nEO 
. . . I 

c-rdr:::r r::lc.te-d 13.];:'.]·;96 (Ann.AJ) b: c"!E'cl&red jJlegal Ei10 hE' b:::. giv~n 

as a .:ul:Et·itutt? •:-n 16.7.1973, grentr~d 'TE'IT'r-:--rary StatuE and late:-r 

y-.. 
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2/3.4.91 appointe-d on the post of Leverman. He \\iSS prornotecJ in the 

pay S•:-al~? .:.f F:s. 050-1500 on ad-hoc basis and pvsted as Kante\•7ala 

at Phule?;.3 vide order dated :?/3.4.1991 (Ann.A2). A 

note· (N.:•.l) in the said order mentioned that this pr.:·motion is 

subject to passing the selection (necess.:~ry) f··)r regular pr·:>m:·tion. 

Subse.:nJently .·:m 10.-1.1991, a Notification \vas issued with 

"' . eligibility list (c.ppJicant is at Sl.No.56) f.~r the· purpose- of 

preparing a p;:'lnel to fill 44 vacancies in the post of 

Pointsman/Points .Jamadar in the scale of Rs. 950-1500. H•:0\'1'1?\"et~ 1 the 

appl kant h.~cl t.:· pt·.: .. ::ew .:•n leave on medical grounds te-t"t>.reen 1.5.91 

and 30.5.91 and in the meantime the selection \v.3S c;)nductecl and 

regular ar,:pointments \·lere- made vide order dated 2:2.6.93 Umn.A4). 

S.:·metirr.e bet\.r~;-en the selection test and the issue of .Z\nn.A£1, the 

post .:,f Kante\·Iala ( f'ointsman) \·ms declared non-select ion post and 

no supplementary selection was held f.:·r · employees J ike the-

appJjc.:,nt \-Ji'lO might have missed the sele~~t ion due· to being on 

medical leave, net spared etc. Perhaps in vie\v .:·f declanlt ion of 

the post c·f P.:d ntsrnan as non-selection, the order d3ted :2.6.93 

(Ann •. ~4) h.:~s t\·lo:• r:arts. F'art 'A' ccntaining name:: .:.f such employees 

who passE-d the SE·lectivn and were promoted .:m n~-Jular bas:ie. ']:he 

reer.x .. ndr:nts als.:- added Part 'B' in the said order, c-.:.nt.::lining names 

of such employf'?ee wh .. :.se names were not :in the panel and such 

employees, incJ.uc:Hng the applicant whose rerr1e figures .::.t S1.No.l6, 

were pr.:.rnot~ on provisional basis the of 

KantE-\·Jala 1 E .. :.•~'\...:tla and the applicant was p:·sted at Phulera. 

Subsequently, vide impugned order dated 13.1~.96 (Anri.Al), the 

applicant \·ss declared surplus and transfe:rred from Phul era to 
. 

Ladpur, the last station of Jaipur Division. 

'Ihe appJ icant is aggrieved by the Ann.Al prirnerily on t\40 

counts. First, as per the rules, juniorm.:·st employee has to be 

dedar€-d s.uq:.lus, but ignoring this at least four of his junivrs 

I) 

[naroes given in r:~ra 4(X) of the OA) have been retained and he had · 

·~ 

I 
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been pkked . up for being declared surplus and c.:,.nee·:Juent 

transferred in an arbitrary manner. Second, against the 

circumstances urrler whi~h he could not appear in the sel~ction and 
\ 

subse.:Juently the post .having been made non-sele·ction and he being 

een:ior enough, his promotion vide order clati;CI .:'.:' .6. 93 (Ann.A4) 

should be treated as regular and he cannot be considered junior·to 

his erst~ile juniors \mose names figured in· Part 'A' of the s.3io':l 

pr.:.motion ,:,rder. 'The applicant has also alleged that no se-niority 

Jjst of Pointsman sul:.sequent to pr.:·motir:•ns on:lerE·d vide Ann.A4, has 

been issued by the Department • 

4. The respondents have denied the case of the applicant by 

filing a reply. In essence, it•is contended that the applicant did 

not rrake any representation or· seek a· suppJementary examinatic·n 

immedjateJy after he repc.rted for duty on 30.5.1991. He has not 

stated that he \vas not aware .:·f the Notification for selection 

(Ann.A3) and on joining duty ~uld have known that the seJ ecfion 

has already taken place while he \-laS on medical leave. It was, 

therefo.re, his duty to make a represent.at ion and seek a 

supplementary te-st. 'I'he applicant did nothing of this sort and on 

the other hand, ac-:-epted his ad-hoc promotion vide order dated 

22.6.03 \Ann.A4J, which c.:Jearly.aid not give him regular pr0moUon 

by keeping him in Part 'B' of the order. It is also contended that 

the app1 icant was prvm•:•ted •='nly •Jn ad-ho·:: teeis earlier vide Ann.A2 

of 2/3.4.1991 and notl? No.1 thereon made it clear that these ad-hoc 

prorrroU ons will have to pass selection for getting regular 

pr.:•motion and .:]nee he did not r-.ass .:elecUon held as a follo't-1 up 

of NoHfication dat~d 10.4.1991. (Ann.A3), · he \-laS agajn promc.ted 

only on ad-h.:":- basi.: and, therefore, jf his juniors had t:.as.:ed the 

selection and st.)Je a mar.:-h 0ver him, he cannot have any grievance. 

It has been adrrdtted that since, in the meantime, the posts were 

made ncn-seJecUon, no supplem3ntary 0r regular selection was, 

- ,,..,~ 
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. 
therefor~, organised. It has finally ~en cc·ntended that ·the 

applicant, after his faj} ure to get regular s€'1E-d k-n, had b-?come 

jun:iorfnost at Phulera and he tvae· ri9htly decJi3red surplus e-nd 

. rosted to Ladpura. 

5. We have carefu11y considered the> rival ccnte>nt ions. We are 

ccn::trained to wention at the very be:gin:ing that t .. 'C' ITl:ight face 

dj fficultles in ghring a clear verdict in vie\·1 of legal pvsH ion 

having not teen brought out in the reply 1of the ree.J:-:>ndents, factE 

being ITIOre or l~sE undisput-:>d. 'Ihe pr•)blerr.s for th~ applicant 

started t-:i th his being on le-ave .on InE'clkal grounds \·.hen the 

Eelect jon \VclS C'C·n•:Jucted. We ();:t;E'c. not satisfied \-lith the reply on 

tehaJ f of the reep.)ndents that the onus was t.:,taJJy ( emphasiE 

supplied) .:.n the applicant to inform the authorities· abc•ut hie 

inabil :ity to ar;:rrE-ar in thE> sele·ction due to his being on leave on 

ml?dical grounds and seek a suppJ~ment.'317 examination so that he 

could pass and protect his seni c·d ty. We, therefore, asked the 

learned .:-ounse1 for the parties to indicatt? the legal J:.::·sition, as 

may be avc:d lable in the Indian Raih!.9y Establ:ishrr~nt Manual (for 

ehort IREM). Our attention \-me invH!?d to Para 316 rjf the IFEM by 

the learni=o coune-el f·:.r the appl kant. It tvill bE' u~P.fuJ t~· extract 

herP.tmaer the relevant )Jort i•XIS of the ecdd p3ra as .3le.::· pr€?~ee0ing 

para 315: 

315 1 DEPARTMENT.lli.. E:'~M1HJATii:)!J/'IRADE TEST 

SubjE-ct to \-Jhat is statea 1n r:.aragrar;:hs 316, 317 and 320 

belm·r, where the passing of a departmental examination or 

trade t~st hae b~;oen preecdbe·•:l as a c.:,ndition precedent to 

the promotion to a . p3rt ic1Jlar non-eelect ion pc·.st, the 

reJative seniorjty of the railvey · sen1ants passing the 

e:;arrdnat j,:m/test jn their duP. turn and .:·n the same date> or 

different dates which are treated as c-ne contjnuoue 

--- . -r.- - -
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exawination, of the case rrey be, shaH be determined wHh 

referE-nce t.:· theip substantive or basic seniorHy. 11 

316. A raHvmy servant who, for reasons, beyond his c.:mtrol, 

ie umble t<:· app_e-ar in the examination/test in his turn along 

wHh others, shalJ ~ given the examinat :ion/test ifTIIT1t-diately 

he is available and if he passes the same, he shal1 be 

entHled fo:•r promotion to thE' post as if he· had passed the 

examination/te-st in his turn. 

NO'IE l. 'Ihe expression 'reasons beyond his contr.:>l' ar:;pearing 

ab:-·ve should be intE'rpreted to include the fol Jo\·ling: 

( i) Sickness of the members of a railway s€·rvant 's fawHy 

supr,:.::rte.>d by the medical cerb ficate ,:,f thP. .~uthori.sed 

ffi€di cal attP.ndc-nt, s.:·. eer:ious that the railvmy servant .::ould 

not be reato-.:•nably e:·:r·ect.:-d t.:. takE- the tE>st ~ 11 

1(.1-<-~ ... ~ )<._ )C.7<,~ 

6. ·From Note l(i) above, it.is clear that 'sickness <)fa rc.dh-Jay 

servant supp:,1·te.:l by rredical certificate of the authori sP.d rr:edkal 

attendent • is indudE<J in the 'reasons bey.:m.:l his control • and as 

pr?r Para 315 when a rai hmy servant is unable to appear in the 

examination/test in his turn alongwith othere f·:·r reasons b!?yon,::J 

ifnmediateJy he is available and it he passl?s;.: the sam~, h.:- shaH be 

E?ntltled to pr.:.rrvUon to the poet as if he had paseed the 

examination/teet in hh:: turn (emphasis supplied). If the case 0f 

the applicant had clearly been covered by these provisi.:,ns, the 

that ie why we have extracted Para 315 also, that as per Para 315, 

these pr.:wi si.:·ns relatE? to cases where paesjn9 of a clep3rtment.al or 

trade teet is a ,:.,:;nditivn precedent to promoUon t.J a parU.:-ular 

the select ion that v!Cis held, and \·1hich was missed by the appl:icant, 
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was fer a se>lection p.:,st, albeit declared nc.n-sele·:Uon after the 

S.3 i d se 1 e:ct i on proc~?dure • In the ci rcumst a n.:-es , the provisions 

i:'ontained :in Paras 315 and 316 are not appli.:·ab]e in the case of 

the applicant. Alth.:-:,u.;yh no rule relating tc treatment to be meted 

out to officials \..ho are not .3ble to appeal- in a selection for 

involved, we feel that principles enunc-iated ip Para 315 and 316 

should also be applk.:ible, aE' far as the situat i.:.ns when employees 

have not 1:-een ablE tcJ apr:>E-ar in a selt;.o:·tion pr.:,.:t;.ss for a selection 

post an? concerned; there .::.:.uld be no justification to treat 

.._ · employeer:, nc·t being :::bl e tc appear fe-r 'reas.:·ns beyc·nd their 

control, d:iffe>rently \vhert selecUon .:'r non-selection post :is 

involved. Howver, in the absence .:,f adequate m3tn-ial t.efc·re us, 

\-.TE' ere unable to givt;· a dear finding on this matter. 

7. We cannot help ment:ioning someth:in?J \·klic:-h \<lE' have ncticed 

from prorrotion 0rder, Ann.A-4. 'I'he pleadings in the case· are limited 

to a sele.:ti.:•n held for the r:•:>St of P.:dntsman as a follow up of 

Not if:imUon elate-d 10.':1-.1991 (Ann.A3) when the said post was 

seJ ecU on rx,~t and s.:,met ime ther~?after the r.:ost \vas made non-

issued. Under Fart 'B' \·1her~in certain ~mr:·l·:>yees wh·.J' werE not on 

on to state s.:.mething lil~e- this in the last para (app1·o:drrete 

translation by us)~ "S'in:-1? aJl einpJ..:.ye€-s c.n the r:aneJ (e-:x.:ept the 

selection ••••• ". It is not for us, while carryin.;y out a judjcia] 

(Ann.A4) and aion•;)\·dth _jssue .:,f tht? said prom:.,tkn order, again-

17 
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state that the r,)st has now be.:-ome sE?lection post again ! We> have 

alsc) not been informed as to by 'i...tlich ord€'r and \-klen the P')St \·laS . 
de.::lar€-d non-selecUon, perhaps meaning thereby that prr:•moti.jn will 

b~ mc,d.:- only on the b3sis of service records. In such a sHuation, 

the applicant, wo b€·longs to Schedulr:-c1 Caste community E~nd risen 

from the lcMest rungs, may have become c.:·nfused and had n.:.t press~?d 

f.:·r a supplementary selectjon. Of course-, we are a\-Bre that \.Je 

cannot grant any reJ.ief to the applicant on this count. 

8. Another noteworthy thing is that Part 'B' of the pr.:,moti.:n 

order clat~cl 22.6.1093 does not mention that the promotion given is 

on ad-hoc basis, as. \vas epecifkapy ment ioneo under Note No.1 in 

the earlier promotion ,.)r0-::-r datE'Ll 2/3.4.1991 (Ann.A2). Instead, H 

statE's that (again appr.:.::dmate transcl"iption by us) "rrc·motion is 

being given on provisional basis". V.'hat made the resp.:·ndents to 

this Ume ac.:-ord a 'provisional promotion' rather than an 'ad-hoc 

promotion' is neither clarified in the reply nor explained during 

the arguments. CouJd it be that this promotion \ol3S given by 

follo~dng the process for a promotion on non-selection process and 

the C]l.Jest ion of seniority of th~?ee empl.jy.;ee wae yet t.~ be dedde.:l, 

\-klich prorrrpt€'0 the respondents to give an interim 'provisir:me.1' 

promotion in the meantime ? We are afraid, \VE' cannot give any 

definite cpinion on this issue aleo due to lack of material before 

ue. 

9. In the circunlStances, we are left \vith no option but to 

decide this OA en equity principles, especially when the applicant 

happens to belong to Sc-hecluleJ Caste community .:md perhaps a fjrst 

generation raihmy empJoyEe at the lowest rungs. It is clear from 
I 

Para 315 ancl 316 of the IREM, e:·:tract€d earlier, that if the post 

of Pointman in the ~y s.:-ale of Rs. 950-1500 \-laS t.::: be a non~ 

select ion :post at the time of issue of not ice dat~d 10.4.1991 
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(Ann.A3), these paras could have bE·en applicable in his r:aee and 

para 316 enjoined that the respondents shall give an opportunity 

for e-Yarninat ivn/t est, if an employee could not e>prear in such 

examination/test at his turn \vith others due to reae.:,ns beyGnd his 

control. Note l(i) under the said y:era sre·:-ially c.:.vers 'sickness 

of the railway servant' under the term 'rt?asons J:.ey.:.nd conti·oJ '. It 

is not disputed that tile appJ kant wos c·n leave on mro:i cal gr.:·unds 

\<tlen the selecUon \~laS held and, therefore, restx·ndents were 

required to hold a (supplementary) examination/test for the 

applicant, if the post was non-sel€'>ction. Unfortunately fe-r the 

applicant, the p:•st \vas .a 'selection' post at the relevant time, a 

fact \-tlich is substantitated t~· tht: fact that pr·:•rrtOtie•ns en regular 

basis \·lere granted to those in the> panel. 'However, "'e are .:_.f the 

considerro opjnion that the facility given to a 'sick' employee 

under Paras 315 and 316 should hold g.:xod in this case also. The 

very same Raihvay adrrdnistration cannot treat the 'sick employe·es' 

in different manner,· if they happen to b€· appearjng in a selection 

for a selection p::-st ot· for e>n e::eominati.:.on/test for a non-selection· 

-post. 'Ihe odgin of Note 1 ( i) unCler Para 316 lies in sickness 

preventing an empJ.:yee from appearin<,? in a selection pr.:;cess and 

the objective of Para 316 being to tad:le a prcble-m originated due 

to sk:knees (.:.r for that lllEltter i~ther rl?.3sons ll!;y;:.nd the .::vntrol of 

the ra i h.ray servant as em1merat,.€'d under ( ii ) to ( i v) in Note No.1) , 

there cannot be di fferG-nt provisions when an ~:>mployee cannc,t appear 

in a selection process \vhen for a se 1 e•:-t ion r·=·st or for a non-

selection post. 'Ihis \vill mean hostile discriminc.ti.:.n betweE-n 

given an oy:p::rtunity to appear in a supplE-mentary sE·le-ction, on the 

same lines as held for those emplc,yees whose names had figured in 

the eligibDity list in the noticE elated 10.4.1991 (Ann.A3). We 

also \vent to observe that the applicant ha~, alsc· been negligent 

e.bout the rrett<?r e-nd had not pn;esed his clc:drr• for a supplem€·ntary 
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hP. jcoinEd his duties after leave on mroical gr0unE' and ~~.6.19';,3 

(P.nn-A4) \vhen e eingle promotion order wa's ii:!E!ued, t.:,th for those 

on r·~n<Sl and for those like the applicant, but :in view c·f the 

prmdsi0ns .:.~f Para 316 of the IREM, quoted earlier as also the 

bacb;yrcmnd c·f the appl kant as discussed, we reject the .:-.:.ntenti.:;n 

that the ·=1ppl i.::ant should suffer ~cause he did n:.t press f.:.r a 

suppJt?mentary sele-ction. 

10. In the result, v1e partly allmv the (YA and dire>ct t.he 

resp::.nd~nts to organise a similar select ion pr.: .. :-~?ss fc·r the 

an:•licant, as \vcS done for those in the eligibHHy list :in the 

Ne:tification dated 10.4.1991 (Ann.A3) .and if he succeros, give h:im 

noUonal senk•rity at a rank, just above that of his immediate 

junior. We make it clear that no arrears, if oth?rwise be.:-.. :ome 

p;::!'y.':lbl€ l:·.e-.:-c•use c.•f grant of notional seniority, wHl be p:dd tv the 

appUcant, but his pay w·ill be fixed as if he had bl?en grantec1 

regul.3r prom.)t ien frvm the date of noU onal senk•ri ty and the 

nobonal SE·nicrity wiJl be considered for any furthe-r pr.:·ITl(,ti.::ms. 

This dirt?ctivn shall be implemented within 3· rronths .:;f the dste vf 

;· 
· · receipt .:,f a copy of this order. 

In the circumstances, there will be no order as to costs. 

( N. P. NAWANI ) ' .. 
~~ 

(.(S.-K.AGARWAL) 

Aclm. Member Judl.Member 
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