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IN THE CENTRAL ADMINISTRATIVE TRIRUNAL, JAiPUR BENCH, JAIPUR
- Dote of order: ]gZqu»JQDD}
OF No.55/1997
NanuvPaW /0 Shri %bkhu‘ﬁam,'af rresent working as Pointsmen in the
qffice of Staticn Superinterndent, Western Faj]wey, Phulera, Jaipur -

Division r/e Village &snd Pcst Hirncds, Tehsil Fhulera, Distt.

Jaipur. .
.. Applicent
Versus
1. Union cf India throuch the Géneral Managef, Western_ﬁailway,\
Churchgate, Mumbei.
2. The Divisicnal P2il Menager, Western Rzilwey, Jsipur

.. Reespondents
Mr. P;V.Ca]lé, counsel for the spplicent
Mr. K.S.Sharma, counsel for respondents
CORAM;
Hen'ble Mf.S.K.Agarwa], Judicisl Member
Hon'ble Mr. N.P.Nsweni, Administrative Member

Order

Per Horn'kle Mr N,P.Nawsni, Administrstive Memwbker

In thie Orjgjnei Applicaticon, filed under Secticp 12 of the
Administrative Tribunals Act, the apr&jtanf prays that the impucred
crder dateé:iS.]?.lB@G (Anﬁ.A]) bé Jeclared illegzl znd be be given
any relief tc¢ which the applicenlt is found@ zntitled in the facts

and circumetancez of the case.

2. We have hezrd the learned counsel for the rparties &and
exarined 3ll the 2ccuments on . reccard.
3. Facts, =g &tatad by the spplicant, are that he was appcinted

ae a suketitute on 16.7.1973, granted Tewmporsry 3tatve and later

recularised in a Group. 'D' pest wee.f. 1.2.82 and vide crder deted
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2/3.4.91 appointed on the post of Leverman. He waz promoted in the

pay scale of Re. 950-1500 on ad-hoc basis and posted as Kantewala

( CRT EATHT ) at Phulexs vide order dated 2,/3.4.1991 (Ann.A2). A
note (Nﬁ-.l) in the said order mentioned that this promotion is
qubject to passing the selection (necessary) for regular promotion.
Subseqmently on  10.4.1291, a Notification wos issued with
,eli.r';ibility list (Aapplicant is%at S1.No.5R) for the  purpose of
preparing - a panel to fill 44 vacan‘;‘ies in the post of
Poiintsman/‘Points Jamadsr in the sr:éle of Re. 950-1500. However, the
applicant had to proceed on leave on medical grovnds ketween 1.5.91
and 30.5.91 and in ‘the meantime the selection x#as conducted and
vregular appointments were made vide order Jdated 32.6.93 (Ann.A4).
Scmet ime hptween the selectlon test and the issue of Ann.2d, the
post <f Iantemla (Fointsman) was declared non-selection post énd
no  supplementery eselection was held for  employees like  the
arﬁp].icant who mioht have missed the selection due to being on
medical leave, not spared etc. f‘erhaps in view of declaration of
the post c'_I Fointeman as non—-selection, the order dated 212.86.93

(Ann.A2) has two parts. Part 'A' containing names of such employees

who passed the selection and were promoted on regular ba.?.is. The

resporddents alss added Part 'B' in the said order, containing names -

of such employees whose names were not in the _pariel and such
employess, including the applicant whose name ’fjgures .at Sl_.No.16,_
were pru:-mote\:'i on  provisional lagis on the post of
Kantewala 'Budhywala and  the applicant was | ~osted  at ’ Phulera.
Subse htly, vide impugned order dated 12.12.96 (Ann.Al), the
applicant was declared surplus and transferved fre:vm. Fhulera to

Ladpur, the last station of Jaipur Division.

The espplicant is aqgrieved by the Ann.Al primerily on two
~counte. First, as per the rules, Jjuniormost employze has to be
declared surplus, but ignoring this at least four of his juniors

[names given in para 4(X) of the OAR] have been reta:ned and he had -
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been picked »pp for‘ being declared surplus and conzequent
transferred in an arbitrary manner. Second, against the
,circumstances under which he could not appear iﬁ tbe selection and
subseuently the post having been made non-selection ana he being
genior encugh, his promotion vide order dsted 22.6.53 (Ann.A4)
should be treéted as regular and he cannot be considered junior ‘to
his efStwhile juniors whose nemes figured in Part 'A! og the ssid
promotioﬁ order. The applicant has alsc alleged that no seniority
Iigt of Pointsman subsequent te promotions crdered vide Ann.A4, has

been issued by the Department.

4. The respondents have denied the case of the applicant by
filing a reply. In essenée,‘itfis contended that the applicant did
not mwake any representaticn’ or’ seek a - supplementary examination
immediately after he réported for Auty -on 50.5.1991. He has not
stated that'hg was not awsre af thé thification for,selection
(Ann.A3) and on Jjoining duty.uould have kﬁown that the selection
has 2lready taken place while he was on nedical leave. It was,
therefore, his duty tg, make a representation and seek &
supp]ementary test. The arplicant Jid nothing éf ;ﬁis sort ana on
the other hand, accepted his ad-hoc promotion vide ordeq dated
22.6.93 (Ann.Ad),Awhich clearly . did not give him reqular promotion
Iy keeping him in Part 'B' of the ogder. Tt is al=so contended that
- the applicant was promoted only on 3d-hoc basgis eariier vide Ann.AZ
of 2/3.4.IQQi and note Na.l theréon made it.clear that these ad-hoc
promotions will have to pass selection for getting regular
promotion and since he did not pass selection held as'a follow up
of Notification dated 10.4.1991. (Ann.A3), he was again promcthed
only on ad-hac kasie and, therefore, if his juniors had passed the
selection and stole 2 march cver him, he cannct havevany grievance.
It has hkeen admitted that-since{ in the neéntime, the posts were

made ncn-selection, no supplemantary or rveqular seléection was,

——— e — - - - re
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therefore, organiced. It has finally béen ccentended  that - the
applicant, after his tailure to get reqular zelecticn, had become

juniorimost et Phulere and he wes rightly declzred surplus. and

. posted te Ladpura.

5. We have cafefu]]y considered the rivall cententions. We are
censtrained to mention at the very beginipg that we might face
difficulties ip gjving 3 clear verdict in view of legal position
ha_ving not keen kroucht out in th.evre.ply )of the respondents, facts
being more or léss undisputed. The fproblems for the applicant
started with his being on leave on medical grounds vwhen the
selection was corducted. We ;L‘Ga nct satisfied with tﬁe reply on
kehalf of the respordents that theé omis wee totally (emphasis

supplied) on the applicant to inform the autherities ahcut his

inability to aspresr in the selection due to his beino on leave on

medical arcunds and seek a supplementsty; examinaticn sc thet he

could pass end protect his senjcrity. We, therefore, asked the
learned counsel for the perties to indicate the legsl position, as
may be available in the Indian Railway Establishment Manual (for

short IREM). Our attention was invited to Pera 31€ of the IREM by

‘the learned ccunsel for the applicant. It will be useful to extract

_hereunder the relevsnt portions of the s23id para a2s alsc preceeding

para 315:

315, DEPARTMENTAL EVAMINATION,TRADE TEST

Subject to what is stated in peragraphs 315, 217 and 320

.below', where the passing of s departmwental examination or

trade test has heen prescribed as s condition precedent te
tﬁe promotjpn to a. perticular non-selection post, Athe
relative senicrity of the railw;y-servants passing{tf‘le-
-é:*.aminaticn/tesf in their due turn and on the same Jdate or

different dates are treated as cone continuous

which
- /-«LJ!
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examination, as the case mey be; éhall be determined with
reference tL their substantive or basic senjority.”

316. A railway sérvant who, for reasons, b@vond his *-ntrul,
is unable te appear in the examination/test in his tufn.alcha
w:th others, shall ke qgiven the evamination/test 1mmedzately.
he is available anJ if he passes the same, he shall be
entitled for promotion to the post as if hé'had pazsed the

e amlnatznn/t@ t in his turn.

NOTE 1. The expression 'reaéons beyond hislcontro]' aﬁpearing
skove should be interpreted fo include the following:

(i) Sickness of the members of a railway servant's family
supgarted by fhe medical certificéte' of ‘the suthorised
u@djcalvattendant, a0 gerious that the railwsy servan£ could

not be reascnebly expected to tske the test:"
K.KKY ) . e X

6. From Note 1(i) sbove, it is clear thet 'sicknese of 2 reilway

servant suppcrted by nedical certificate of the authorised medical

“attendent' isg inclndsad in. the ‘reasons beyond his control' and as

‘rer Fara 315 when a railway servant - is unakle to appear in the

examination/test in his turn alongwith others for reasons hev nd
his montrol, he shsll (emphasis supplied) be given examinetion/test
inimediztely he is availakle and if he passes:: the same, hs shall be

entitled fo promotion to the post as if he had passed the

evaminaticn/test in his turn (emphasis éupplied). If the casge of
tﬁe apﬁdiﬁanﬁ had clearly been covered by these provisions, the
positiah in law wwld have been crystal‘cleér. But QE nzke, and
that is why we havo extracted Para 315 alsa, that as rer Fars 315,

thaae provizicna relate to cases where pagsing of a derattmental or

trade test is 2 condition precedent to pmomotjon to a particulsy

ncn-selaction post (emphac1= added) -However, it is.undjéputed‘that

‘the selection that was held, and which was missed by the applicant,

]
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was for a’sélectionirvst, alheit declared non-selection after the

s2id selection procedure. In the circumstances, the provisicns

contained in Paras 215 and 316 are not applicable in the case of

the applicant. Althongh no rule relating tc trestment to ke meted

out to officisls who are not able to appesr in a2 selection for

~

reasons beyord their control when premotion to a selection post is

invelved, we feel that principles enunciated in Para 315 and 316

should alszo ke ap@dicable} ag far ss the situations when employees

. have not hesn able tc arpsar in a selection prodess)far a selection
post are concerned: there could be no ‘justificafion to treat
emplovees, not being able fo appear for 'reasons‘ beyond. their
contfol, ~differently when selection <ot non-selection post is
involved. However, in fhe absence of adequate’naterjallkefore us,

we are unable te give & clear finding on this metter.

7. We cannot help mentioning somethingy which we have ncticed
from promotion crder, Ann.Ad. The pleadings in the case are limited

tn 3 selestion held for the rost of Pointsman as a follow up of

‘Notification dsted 10.4.1%91 (Bnn.A3) when the said post wes

Q
3

select i post and ascometime theresafter the post wes made non-
selecticn and therszafizr promoticn order dsted 22.6.93 (Ann.2d) was
issued. Under FPsri 'B' wherszin certain employzes who were not on

the pehel, including the applicant, were Jiven promoticn, it goes

on tn state something like this in the last para (approxzimete

trenslatiocn by us). "Since 311 emplovees con the panei (except the

cne at S1.No.32), have beén given promuhicn as per above para and

now the post of Fantewala pay scele Fa. $50-1500 (KFP) has Lecome

*

selection.....". It is not for us)_while carryiﬁg'out a fjudicial

review, to investijste why & selection post had to ke declaréd ncn-
seleétjon t@tweén the MNotification for selection Jdated 10.4.1921

(3nn.23) and issne of consequential'prcmotjan order Asted 22.6.1993

(Ann.A4) and slongwith issue of the s2id promoticn order, agsin:

5“I"{T"/C’\

el



of Pointman in the pay =cale
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state that the rost has now become seléction post agein ! We have

: 7 f

also not been informed as to by which order and when the post was
deslared non-selection, perhaps meaning-vthereby that promotion will.
e msds only on the basis of servire records. In such a2 situation,

the applicant, wo belonge to Scheduled Caste community and risen

* frem the lowest rungs, may have become confused ard had not pressed

for & supplementary selectjon. Of course, we are aware that we

cannot grant any relief to the applicant on this count .

8. Anoth‘er nc;ﬁewcrthy thing is that Part 'B' of the promctisn
crder dated ::.6.1993 does not mention that the pfc-motion given is
on ad-hoc basis, as wes specifically ment icned under Note No.l in
the earlier promotion c»rdér Adated 2,3.4.1991 (Ann.A?)_. Instead, it

states that (again approvimete transcription by us) "promotion is

being given on provisional basis". What made the respondents to

this time accord a 'provisional promotion' rather than an 'ad-hoc

promotion' is neither clarified in the reply nor explained Jduring
the arguments. | Cowld it be that this prombt’ion. was given by
fcllowing the process fqr, 2 promotion on non-selection [f:rocess_an«ii
the qest ion of seniority of thesz employeses was yet to ‘be decideﬂ,

which prompted the respondents to give an interim ‘'provisional'

promction in the meantime ? We are afraid, we cannot qgive any

defim’te cpinion on this issue alsc due to lack of meterisl before

L3

us.

9. In the circumstances, we are left with no opt.ion but to
decide this OB ¢n equity principles, especially when the applicant
haprens to belcxng to Scheduled Caste community snd perhaps a first
Qeneration railway employee at the lowest ru'ngs. It ig clear from

i :
Fara 315 and 316 of the IREM, extracted earlier, that if the post

(w2

f Rs. 950-1500 was to be a non-

selection post at the time of issue of notice dated 10.4.1391

===
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(Ann.A3), these paras could have been applicable in his rase and

: 8¢

para 316 enjoined that the respohdents §E§ll giﬁe an opportunity
for evamination/test, ‘if ;n employee conld not aprpesr in such
exeminaticn/test at his turn-wfth others due to reszons beyond his
control. Note 1(i) under the said pefa specially covers 'sfckness

of the railway servant' under the term 'reasone keyond control'. It

is not disputed that the applicant wes on leave on medical grounds

"when the selection was held and, therefore, respondents were

required to hold & (supplementary) examination/test for the

applicant, if the post was non-selecticn. Unfortunately for the

applicant , the post was a 'selection' post at the relevent time, a

fact which is substantitated by the fact that promotions ocn regular

-

" basis were granted tc those in the panel. However, we are of the

considered opinion that the fecility given to a 'sick' eﬁployee
under Paras 315 and 316 should hold good invthis case alsc. The
very same Railway administration ceﬁﬁot treat the 'sick employees'
in different manner,'jf they happén'to be appesring in a selection
for a selection post or for on examinaticn/test for a non—seiectioﬁ
post.b The origin of Note 1(i) under Para 316 lies in sickness
preventing an emplcyee from appearing in 2 selection rrocess and
the objective of Fara 21G being to tackle a prcblem originsted due
to sickness (cr for that metter otﬁer ressong beyond the contrgl of
the railway servant as enmerated under (ii) to (iv) in Note No.i),

there cennot be different provisions when an employee cannot appear

n a selection process when for a selection post or for a non-

5

selection post. This ‘will mean hostiie discrimination between
similarly placed peoplz. The applicsnt, therefore, deserves fo be
given an oppcrtunity te appear in;a supplementary selection, on the
same lines as held for those employees whose names had figﬁred in
the eligibility list in the notice dsted 10.4.1231 (Ann.A3). We
aiso want to cbserve that the applicant hag alsc bkeen negligent

about the metter end had not pressed his_claiw for a supplementary

' /Cﬁhu;.fir

b
|



: 9 ¢
examination Suring the long pericd hetween 30.5.1291¥XE¥XA3Y when

he jeined his Juties after leave on medicel grouns and 22.6.1753

[y

. (?nn.A4) when & single promotion order was issned, koth for those

on p=nel and for those like. the applicant, but in view «f the
provigiine of Fara 316 of the IREM, quoted earlier as also the

background of the applicant as discussed, we reject the ~ontention

that the applicant should suffer because he 4did not prese for a

“*

supplementary selection,

10.  In the result, we psertly allow the @3 and direct the.

rezpondents to orgenise a gimilar selection processz for the
applicant, a2s wes done for those in the eligibility list in the

Netification dated 10.4.1991 (Ann.A3) and if he succeeds, qive him

nctional senicrity at e rank, Jjust above that of his immediate -

junior. We make it clear that no erresrs, if cthorwise heccme

ravable hecsusze of grant of notional ser;:iority, will he paid to the

spplicent, but his pay will be fixed as if he had hkeen oranted

regular promsticn from the date of notional senicrity and the

notional senicrity will be considered for any further promotions.

' This Airection shall be implemented within 3 monthe of the date of

receipt of a copy of this crder.

(N.P.NAWANI) °~ : {S.K.AGARWAL)

Adm. Member - Judl .Membet

e



