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Petitioner --------------------------------
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IN THE CENTRAL ADMINISTRATIVE TRIBUNALa JAIPUR BENCH. JAIPUR. 
I 

O.A.No.523/9? Date of order: i; r2.-J :Z..OZ'""O 

K.R~Guglani a R/o 1/255 1 SFS, . Agrawal F'arro~ Mansarover 1 

Jajpur. 
i 

••• Applicant. 

Ve. 

1. Union of India through the Secretaryg Minietry of Finance 1 

Deptt. of Revenuea Central S~cretariat, New Delhi. 

2. . Con\ndesioner of Incoroe Tax 1 Raika Bagh Palace~ Joohpur • 

Applicant present in person 

Mr.N.K.Jain - Counsel fer respondents. 

CORAM: 

••• Reeponaente. 

Hon'ble Mr.S.K.Agarwal 1 Judicial Merober 

Hoh'ble Mr.N.P.Nawani ~ Aoirdnietrat.ive Member. 

PER HON'BLE' MR.S.K.AGARWAL 1 JUDICIAL MEMBER. 

The applicant has fileo this Original Application uncer 

Sec.l9 of the Aarninistrative Tribunals Act • 1985a to quash ana set 

aside the :i IPpugnea order of ai snd ssal &tea 7. 8. 92 a no order in 

appeal aat~a 1.8.97. A further prayer has also been rraoe that the 

entire suspen$ i 9n peri cd of the appl i cant t i 11 hi s superannuation 

roay ·be treated as on duty ana in case thi_s O.A is accepted·a· the 

reeponente; roay ·be directed· to stop frcrn continuing the enquiry 

unoer the iccs(Pensicn) Rules, in view of the fact that they have 

becoroe fun~tus officio after expiry of tirre allowed by the Joahpur 

Bench.of the Tribunal in O.A No.253/87. 

2. Ih brief the fact of the case as stated by the applicant 

are that ; while working on the pest of Income-tax Officer in 

Banswaraa a charge-sheet was served upon the applicant in February 

1983. Ertgtliry was conducted ana the applicant wae aismisseo from 

service in .May 1985. The order of dismissal was challenged by the 

applicant :before the Joehpur Bench of the Tribunal ano the Tribunal 

set aside the order of· oisroissal ·in O.A No.l25/86 with the 

direction' to make aenovo enquiry. Again the applicant challenged 

the appointroent of the Enquiry_ Offker by filing O.A No.251/87 ano 

O.A No.253/87. Finally. O.A No.251/87 was oieroisseo ano in O.A 

Nc.253/87;. directions were given to the reeponcents to coiPplete the 

enquiry proceedings wHhin six months viae order dated 14.11.91. It 

is etateo that Shri Neelakantan 1 was appointee as Enquiry Of:ficer 

who conO:'!Jcted the. enquiry ana. thereafter subrrittea the engujry 

report· ~n 26.5.92. On the basis of the enquiry reportg the 

disciplinary authority disroisseo the services of the applic~nt viae 

order dated 1. 8. 97. 'I'he applicant challengec the orcer of oi smissal 

before the appellate authority who also oisroisse6 the appeal viae 
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order dated 29.8.97. It is alec stated that the appl:icant·has C!lso 
'· . : 

fHed an ap~al under Rule 27 of the CCS(CCA) RulesM 1965~ before 

'the President of Indiaw which was also' disiPissed. It is· further 
' ' 

stated that \ihile conducting the enqui,ry. applicant was denied the 

opportunity 
1
to oefend _ his case and proper pr.ocedure was not 

followed and :the principles of natural justice were violated. It is 

also statedthat the conduct of the Enquiry Officer has been biased 

throughout the enquiry although the applicant submitted an 

application dated 14.1.92 alleging bias against the enquiry officer 

but the'appl:ication for changing the Enquiry Officer was dismissed 

by the Ccmro:i ssicner of Income-tax without referring the matter. to 

the Reviewing authority. It ~s stated that the applicant request eo 

fer postpcnii]ent of hearing on 20.4.92 ancl 12.5.92 en the basis of 

reasonable and probable cause but his request wae net accedeo ·to 

and an ex-parte enquiry was rrade. The appl :i cant mace a request t c 

engage ·a LaWyer to defend his case but :it was also rejectec and 

coromunicateq the same to the applicant late. It :is stated that the 

appellate authori-ty _had rejected his appeal without application _cf 

mind on the: basis of the· opinion given by the UPSC~ therefore• the 

order of the disdplinary ,authority based en such a ·report :is not 

sustainable:- :in law_ and· liable to be quashed. Therefore 11 the 

applicant fHeo this O.A for the relief as ment:i oned above. 

3. Reply was fHed~ It is stateo in the reply that procedure/ 
' ' 

rules were :followed while conducting the enquiry and the applicant 

was given f).lll and reasonable opportunHy to defend h:i s case .anc5 :in 

no case principles of natural justice were violated. It is further 
I ' 

•• 
stated that in view of the judgment of the S~prerne C~urt in UOI Vs • 

Parroanano. this-Tribunal shall not :interfere :in the order passed by 
' ' 

the d:i sci pl i nary . authority and the appellate authority if the 

procedure/rules have been. followed while conducting the enquiry anc5 

the applkf!-rit was afforded reasonable opportunity of hear:ing ana 

the Enquiry Off_:icer. D:iscipl:inary authority and the ·Appellate 

Authority were exerci sec the powers -in fa:i r and j_ud:i ci ous rranner. 

It · :i-s sta,teo that the· Appellate authority has d:i spoeeo of the 

appeal after seeking opinion from the UPSC 11 who is an :independent 

body. It :is further stated.that Jcchpur Bench of the Tribunal had 

directed the respondents to complete the engu:iry within six months 

and .the ,applicant_ has raised baseless- objections against the 

~Enquiry O~f:ic~r by filing the O.A with a vie~ to delay the enquiry 

proceedings. It :is further submitted that the applicant has avoided 

tc attend,'th~ enquiry proceedings on the date fixed with a v:iew to 

prolong the enquiry :proceedings and the report of the Enquiry 

Officer makes it abundantly clear that the applicant was given full 

-""'-----· --------------~- -----------------------
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opportunHy to aefeno his case · ana . rul es/proceaure have been 

correctly follcwea. The appellate authorHy paeeeo a epeaking oroer 
! 

. after cbtainfng opinion from the UPSC 1 therefore 1 the applicant has 

no caee.for ~nteference by this Tribunal ano thie O.A is devoid of 

'any merit whi:ch ie liable to be di smieeea. 
' 

4. Rejoinder has also been filedM reiterating the facts 

stated in th~ O.A which i? on record. 

5. Hea~a the applicant ano the learned counsel for the 

responoents ~no also perueea the whole record including the enquiry 

proceedings file. 

6~ Applicant who appeared in pereqn while presenting hie case 

contena~a that Enquiry Officer while conducting the enquiry aid not 

follow the _rules/procedure~ . thereby viclatec the principles of 

natural just:ice. He contendeo that the Enquiry Officer was biased 

against ~he ~pplicant ana he moved an application fer changing the 

enquiry offiicer. But the eame wae rejected by the Cororrdssioner of 

Income-tax Whereas the saroe ehcula have been· referred to the 
. ' 

appropdate :reviewing authority for· consideration ana fer passing 

appropriate :orders therein 1 thereby the reeponaente have violated 

sub-rule 14('13) of the CCS(CCA) Rules. In support cf his ccntenticn 

the applicant hae aleo referred· tc Gcvt. cf · Inoia instruction 
I 

inentionea in OM No.39/40/7G-Est (A) oat eo 9.11. 72 and a leading case 
, . 

Deepak Kumar Vs. UOI & Ore 1 1997(~) WLC Rajasthan 292. In this case 
. ' 

it was held by the Rajasthan. High Court that fer this purpoee 

reviewing authority will normally be the appellate authority but 

disciplinarY authority cannot becoroe appellate authority. 

7. _It is _an admHtea fact that en application :filed by the 

delinquent 'for changing the Enquiry Officer. Coromiesioner of 

Incoroe-tax .rejecteo the application whereas according to the O.M 

cated 9.llJ72 1 whenever an application is roaae by a government 

servant· aga:inst whoro departmental proceedinge are initiated under 

the CCS(CCA) Rulee~ against the Enquiry Officer on ·the grcund of 
I 

- bias. the enquiry proceeainge shcula be stayed and the application 

be referre¢3 alongwith the relevant material to the appropriate 
J 

reviewing authority for considering the application ana passing 

appropriate craers thereon. In thie case 1 from the very beginning 

the aelingu'ent is alleging biae on the part of the Enquiry Of:ficer 1 

even the El1quiry Officer wae iropleadec as party in cne of the O.A 

filed by the applicant 1 the responoents shcula have ccnsioereo the 
• f 

requeet mace by the applicant in accoroance with the instructions 

issueo for; this purpose. It is a settled principle cf law that 
' 

juetice ehculd not only be. done but jt ·shculd appear to have been 
I 

done. In these circurostances 1 if there is an application for change 

I 
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cf- Enquiry Off~cer froro the delinquent government servant~ jt must 

have been decided/disposed of by the coropetent authority by 

following the ~elevant procedure by considedng the factum of bias 

·against the Enquiry Officer as alleged by the applicant. But in the 

instant case~ jt is abundently clear that the instructions dated 

9.11.72 are not followed and in ether words these instructions are 
I 

clearly violated. 

8. - The applicant also contended that his request fer engaging 

an Advocate ~s. improperly rejected and the rejection -was 

coromunicated ~o him late~ thereby violated the rules. On the 

other~and the :learned counsel for the respondents has contended 

that_ the applicant •s request for engaging an Advocate was rightly 

rejected as trye applicant has no dght to engage an Advocate in 

department-al ~roceedings as the appll.cant himself was working as 

Income--tax Offjcer before termination~ therefore. the claim of the 
' ' 

applicant ·to '.engage. an Advocate for conducting departroental 

proceechngs ha~- no relevance. In ~har~!__!'etroleiu_!!l Cor~ration Ltd.=_ 

Vs. Maharashtra- General Ka.!f9ar Union. & Ors. 1999(1) SCC 626 1 

Bon • ble Suprefe Court - has held that delinquent employee has no 

right to be : represented by an Advocate in the departiTental 

proceedings~ therefore • the departmental proceedi~gs wcuid not be 

bad only for :the- reason that assistance of an Advocate was net 

provided- to t~e applicant. This view also gets support from the 

Apex Court ju<?gment in Cipla _Ltd. --~ Ors :!S· Rip~ Dharoa_2 ~hanct ~ 

Anr. 1999(2) SLR SC -727. In view of the above legal posHion and 
' facts and circumstances of this case, -the contention of the 

applicant has no force and does not h'elp the applicant in 'any way. 
I 

9. ·The :applicant also contended that on 20.4.92 and 

12.5.92/13.5.Q2 on-the date fixed for departmental proceedings, he­

made an written request for adjcurnroent/postponm~nt cf the enquiry 

-and in suppo~t of his request~ a medical certHkate was alsc 

furnished.- But the Enquiry Officer did not adjourn the hearing and 
' ' 

ex parte encwiry was done 1 thereby violated the pdndples of 

natural justice. In_ support of his contention1 he has also referreo 
I • • ' 

to 1998(3) WLC Raj.419~ Manish Dak :!S· MaHdya En_9i_2eed_29- Coll~ 

Jai.Eur ~ Ors. : 

10. - On the other hand 1 the learned counsel for the- respon6ents 

has argued 'that this Tdbunal fjxed sjx reonths tiroe to complete the 

enquiry' proceeoings and the applicant wss in any way interested not 
' -

to complete the enquiry within the stipulated period 1 SC that he 

can raise thej· very point before the Tribunal by taking the ground 
I 

for quashing 1he enquiry proceedings. 

11. We ~have -given anxious consideration of the dval 

--' 
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contentions of both the parties. 

12. On; the Perusal cf the enquiry prcce:eoi nge f He~ it appears 

that the applicant submitted a written request to the Enquiry 

Office~ for postponment of hearing or granting adjournment en the 

ground ·of pis . illness ana· in support of his contention. reeoi cal 

certificate was alec sent which was. issued by the competent rreokal 

officer. '+he applicant was askeo to attend the departmental 

proceedings on the date fixed . for which he has to travel from 
' I :, 

Udaipur tc Delhi ana the applicant has roaoe it very clear in the 

app~icatic~ that he is suffering frow High ElooCI Pressure ana Eack­

ache1 the~efore the journey may cause serious complication to the 

applkant.: But it appears that the Enquiry Officer has proceeoea ex 

parte and no aajo1Jrnment was granted in view of the directions 

given by the JcCihpur Bench of the Tribunal to complete the enquiry 

within six mpnths. In this connection we. make it very clear that 

the Tribunal never directed' the responoent:;; that while conducting 

the·enouiry 1 the Enquiry Officer will not take into consideration 
. - I - . . 

the prin~iples of natural justice or will net provioe reaeonable 

opportunity to a~fena the case to the applicant or the reaeonable 

or legitimate requeet of the applicant may not be acceded to. If 

the· appl i;cant was eed cusly ill ana unable to attend the enquiry 

proceeainge on 20.4.92 1 12.5.92/13.5.92 at Delhi • the delinquent 
I 

should l(ave been given further opportunity to atteno the 

departmental proceedinge. But the Enquiry Officer proceedeo with 
' ex-parte: in the instant case on the assumption that oelinguent ie 

intentio~ally adopting oelaying tactice ana seeking adjournwent on 

the pretext of his illness so that enqiliry may not be coropJ eted 
I 

within the etipulat.eo ped od aria prcceeoinge cf Contempt may be 

initiated against the respondente. BUt we are not inclined to 

accept the above cannotation •. In the instant case it also appears 

that . th~ enquiry was. completed in an unseemly haste under the 

pretext ,of time pressure of completing the :proceedinge within the 

period ~ped fieo by the Tribunal~ the respondents woulo have filed 

an appl~cation before the Tribunal to exteno time for completing 

the enquiry stating the reae.on for not cowpleting the enquiry . 

proceedings within the time lireit. But ignoring the grcund of 

-serious. illness of the applicant the Enquiry Officer proceeded with 

ex parte ·proceedings againet the appJ icant which wae not in any way 
I . 

proper ·for hiro 1 thereby the Enquiry .officer has clearly violated 
I 

the pdnciplee of natural juetice by not affording t:he adequate 

cpportuhity to defeno his case. 
: ' 

13. : On the perus.al of enquiry proceedings it appears that on 

12/13.5.92 1 ex-parte evidence was recorded. ana thereafter enquiry 

-------- .. ---- --------- -----------
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report.~&r-given on 26.5.92. Therefore~ the enUre proceedings 

incluo~ the order cf penalty impcsea on the appHcant • ·. wHhout 

afforcing :an opportunHy to · aefena his case to the' applicant, 

appears to. be againet the pdndplee cf natural jusUce ano liable 

to be quashed. In the earoe way the oroer cf the appellate authority_ 
i 

ie also liable to be quashed as become nonest. 

14. Ih view of the foregoing, we allow this O.A ana : 

( i) quaeh the order aateo 7 .8.92 by which penalty of aisroiseal 

froro servfce of the applicant was iropoeea ana craer aatea L8.97 in 

appeal; 

(ii) respondents are directed to reconsider the application of 

the applitant for- changing the Enquiry Officer in accordance with 
I 

o.M.-Oatea 9.11.72 and our cbeervaticns in para No.7 of this oroer; 

(iii) rhe respondents are further directed to ccnduct aenovo 

enquiry against the applicant after the stage cf issuance 'cf 

charge-sh~et. The respondents shall ccropl ete the , __ ,~:-:_::P enquiry 

proceeCiings as early as possible. ano the applicant ie expected tc 

cooperate; the same so that the enquiry procee6i ngs roay .not be 

· ·oelayec.- · . ' 

15. . .No order as to coste. 

·~ 
(N.P.Nawani) 

Merober ( ~) • 

g~ 
(S.K.Agarwal) 

Merober ( J ) • 

--- ----- ----------------- --------------- -----------


