IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR -

0.A. No. 523/97 199
T.A. No.

DATE OF DECISICN __ 4.2.2000

K.R.Guglani

Petitioner
Self Advocate for the Petitioner (s)
- Versus
iy

U.0.I & Anr. Respondent

Mr ,N.K,Jai

& ain Advocate for the Respondent (s)
CORAM :

T#: Hon’ble Mr. S.K,Agarval, Judicial Member

The Hon'ble M. N,P.Nawani, 2admninistrative Member

1. Whether Reporters of local papers may be aliowed to see the Judgement ?

2. To be referred to the Reporter or not ? Y”Q/&

Whether their Dordships wish to see the fair copy of the Judgement ? %Ei
4, Whﬁther it,needs to be circulated to other Benches of the Tribunal ?
] _
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(N, P, Nawani) “(8.K.Agarwal)
Member{a). Member (J) .
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IN THE CENTRA;L ADMINISTRATIVE TRIBUNALg- JAIPUR BENCH, JAIPUR.
0.A.No.523/97 . Date of order: 4 }/[ 2000

K.R.Guglani, R/o 1/255, SFS, Agrawal Farm, Mansarcver,

Jaipur. '
j ...Applicant.

Iv Ve.

1. Unicn of Indie through the Secretary, Minietry of Finance,

Deptt. of Revenue, Central Secretariat New Delhi.
2. . Commissioner of Inccre Tax, Raika Ragh Palace, Jodhpur.

' .. .Respcndente.

Applicant pfesent in person
Mr.N.K.Jain - Ccunsel fcr respondents.
CORAM: ' |

Hon'ble Mr.S.K.Agarwal, Judicial Member

Hon'ble Mr.N.P.Nawani, Admjnietrative Mermber.
PER HON'BLF MR.S.K. RGARWAL, JUDICIAL MEMBER.

The appl:cant has filed thie Original Appllcatnon uncer
Sec.19 of the Administrative Tribunale Act, 1985, tc quash and set
aside'the.jﬁpugned order of dismissal Jated 7f8.92 and order in
appeal dated 1.8.97. A further prayer has alsc been made that the
entire suspension pericd of the spplicent till his euperennuation '
may be treated as on duty and in case this O.A is accepted; the
fesponents; may be directed- to stop frem continuing the enquiry
under'the;CCS(Pensicn) Rules, in view cf the fact that they have
becore functus officio after expiry cf time allowed bylthe_Jodhpur
Bench of the Tribunal in O.B No.253/87. | '
2. In brief the fact of the cese as stated by the applicant
are that Ewhile working on the pcst of Income-tax Officer in
Banswara, é charge-sheet was. served upon the spplicent in February
1983. Enquiry wae conducted and the applicent was Jdiemissed from
serVice'ih_May 1985. The order cf diemissal was challenged by the
applicant '‘before the Jochpur Bench cf the Tribunal and the Tribunal
set aside the order of dismiSsal 'in.vO-A No.125/86 with the

directicn’ tc make denovc enquiry. Again the applicant challenged

~the appointment of the Enguiry Officer by filing O.A No.251/87 and

0.A No.252/87. Finally, O.A No0.251/87 wes dismissed and in C.A.
Nc.253/87; CGirections were given tc the respondents to complete the

enquiry prcceedings within six monthe vide order dated 14.11.91. It

Sie =tated that Shri Neelakantan, was appo:ntec as Enquiry Cfficer

who conoucted the enquiry and. thereafter subritted the enguiry
report- on 26.5.92. On the basis of the enquiry report, the
diccipliﬁary authority dismis sed the services of the ag@ﬂicént vide
order dated 1.8.97. The epplicant challenged the oréer cf Sismiesal
before the appellate authority whe alsc Gismissed the eppesl vide
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crder dated 29.8,97, It is alesc stated thet the applicant has also
filed an appeal under Rule 27 of the CCS(CCR) Rules, 1965, before

‘the President of India, which was alsc dismissed. It ie further

stated that while conducting the enquiry, applicént was denied the
opportunity io defend his case éndv preper procedure wes not
followed and -the principles of natural -justice were viclated. It is
also stated that the conduct of the Encuiry Officgr hae been biased

throughout the enquiry althbugh the applicant submitted' an

applicaticn éated 14.1.92 alleging bias against the engquiry officer
but the application for changing the Enquiry Officer Was dismissea
by the Ccmmissicner cf Inccme-tax without referring the matter to
the Reviewing authority. It is stated that the applicent requested
for postponment of hearing on 20.4.92 and 12.5.92 con the basis of
reasonable énd prcbable cause but his reguest was nct acceded to

and an ex-parte enquiry was made. The applicant made a request tc

engage ‘@ Lawyer to Jdefend his case but it wes alsc rejected and

communicated the same tc the applicant late. It is stated that the
appellate aﬁthority‘had rejected his'appeél witheout applicatjcn"éi
mind-cn the basis of the opinion given by the UPSC; therefcre, the

crder of the disciplinary authority based cn such a'repcrt'is not |

vsustainablé? in law and lieble tc be quashed. Therefore, the

applicant filed this O.A for the relief as menticned above. -

3; Rebly was filed. It is stated in the reply that procedure/
rules wereffollowed while'Conducting the enguiry and the applicent
was given full and reascnable opportunity to defend his case .and in
no case principles of natural justice were viclated. It:is further
stated that in view of the judgment cf the Supreme Ccurt in UOI Ve.
Parmenand, thie Tribunal shall not interfere in the order passed by
the disciplinary authority and the appellate authority if the

- precedure/rules have been. followed while conducting the encuiry and

the appﬂic?nt was afforded reascnable opportunity of hesring and

the Enguiry Officer, Disciplinary authority and the ' Appellate °

Buthority were exercised the powers in fair and judicicus mwenner.

Tt . ie stated that the Appellate authority has disposed of the
appeal after seeking opinion from the UPSC; who is an independent
bedy. It is further stated that Jchpur Bench of the Tribunal hed
directed the respondents to complete the enguiry within eix months
and .the épplicant, has raised baseless: objections against' the
Enguiry Officer by filing the O.A with a view tc delay the enquiry
prpceedinés. It ie further submitted that the‘appljcant hae aveided
tc attendfthg enquiry proceedingé-dn the date fixed with a view to
prolong ﬁhe enquiry proceedings‘ and the report of the Enquiry

- Offjcer makes it abundantly clear that the applicant wes given full
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opportun:ty to defend hie case and rulee/procedure have been

_correctly follcwed. The appellate author:ty passed a speaking order
. after cbta:n:ng cpinion from the UPSC, therefore. the spplicant has =

no case for inteference by th:= Tribunal and this 0.A is devoid of

‘any mer1t wh:ch ig liable to be dismissed.

4. Rejonnder has also been filed, reiterating the facte
stated in the O.A which is on record.

5. Heard the .applicant and the learned ccunsel for the
respondentsdand alec perused the whole record including the enquiry
proceedings file. _ ‘

6. Applicent who appeared in person while presenting his case
contended that Enquiry Officer while conducting the enquiry did not
follcw the ,rules/procedureu_ thereby viclate¢ the principles of
natural jusﬁjce. Be contended that theé thtiry Officer was bissed
against the applicant and he moved ‘an applicaticn for chenging the
enqu1ry ofcher. But the =ame wee rejected by the Comrissioner of
Income-tax whereae the same should have been referred to the

' appropriatefreviewing authority for consideration and fcr paseing

appropriate ‘orders therein, thereby the respondents have viclated
sub-rule 14(13) of the CCS(CCA) Rules. In support cf his contenticn

. the epplicent has also referred tc Gevt. of India instructicn

mentioned in OM Nc.39/40/70-Est(A) dated 9.11.72 and a leading case
Deepak Kumar Ve. UOI & Ors, 1997(2) WLC Rejasthen 292. In this case
it was -held by the Rajasthan. High Court that for this purpose
reviewing authcrity willlnormally be the asppellate authority but
disciplinary authecrity cannot beccme appellate authority. »

7. , .It i='an admitted fact that cn application filed by the
delinguent 'for changing the Encuiry Officer, Commissioner of
Income-tax rejected the appﬂ:cat:on whereas according to the 0.M

. Cated 9.11.'72. whenever an appl:cat:on - ie made by a gcvernment
‘servant’ against whom departmental proceedings are initiated under

the CCS(CCR) Rules, ageinst the Encuiry Officer on the greund of -

- biasy the énquiry proceedings shculd be stayed and the application

be referred alongwith the relevant material to the appropriate
reviewing authcrity for considering the applicaticn and paseing
appropriate crders thereon. In this case, from the very beginning
thefdelinqdent;is alleging bias on the part of the Enqujry Officer,
even the‘thniry Officer was impleaded as perty in one of the O.A
filed by the,applicant, the respondents shculd have ccnsidered the
reguest nade by the applicant in accordance with the instructions

ssued for this purpose. It is a settled principle cf law that

ju=t1ce =hould not only be done but it ‘should appear to have been

- done. In thece c:rcumetance ' Jf.there ie an application fcr change
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cf Engquiry Officer from the delingquent government servant, it must

have been decided/disposed pf' by the competent authority by'

fcllowing the felevaht procedure by considering the factum of bias

" against the Enqu:ry Off:cer as alleged by the epplicant. But in the-

instant case, Jt is abundently clear that the instructions dated
9.11.72 are not followed and in other werds thesevlnstructnons are
clearly v:olated. ,

8. " The appl:cant also contended that his request fecr engaging
an Advocate was. improperly rejected and the rejection -was
commun:cated to him late, thereby viclated the rules. On the
ctherhand the !learned counsel for the reepondentt has contencded
that the appl:cant's request for engag:ng an Advccate wes rightly
rejected'as»the applicant has no right to engage. an Advocate in
depaftmental proceedings as the spplicant himself was werking as
Income-tax Officer before termination, therefore, the claim of the
applicant ‘to Mengaée an Advoéate for conducting Gepartmental
proceedingé-haefno relevance. In Bharat Petrcleium Corporation Ltd.

Ve. Maharashtra Genersl Kamgar Union . & Ors. 1999(1) SCC 626,

Hon'ble Supreme Court has held that delinquent employee has no
right to be repreeented by an Advoccate in the dJdepartmrental
proceedings, therefcre, the departmental preceedings weuld not be
bad only for the reascn that assistance of an Advocate was nct
provided to the applicant. This view also gets sﬁppcrt from the
Apex Court Jjudgment in Ciplathd.“§ Ors Vs. Ripu Dhaman Bhanct &
Anr.. 1999(2) SLR sC 727. In view of the above legal position and

facts and citcumstances of this case, the contention of the

appljeant has no force and does not help the applicant in any way.

o. - ‘'The :applicant also centended that on 20.4.92 and
12.5.92/13.5.92 on the date fixed for departmental ptoceedings. he -
‘made an written request for adiournment/postponment cf the enguiry
"and in support of his reguest, a medical eertjfjcate was alsc

furnished." But the Enqu:ry Officer 4id not adicurn the hear:ng and
ex parte enqu:ry was done; thereby violated the principles of
natural Jjustice. In support of his contentiocn, he has alsc referred
to 1998(3) WLC Raj.419,; Manish Dek Ve. Malviya Engineering College

- Jaipur & Ors. .

10. . On the other hand. the learned councel for the re=poncent=
has argued that this Tribunal fixed six months time to complete the
enquiry proceedings and the applicant wes in any way interested nct
to complete the enquiry within the stipulated period, sc that he

can raise the.very point before the Tribunal by taking the grcund -
for quashing the enquiry prcceedlng

11. We have -given anxicus coneideration of the rival
! ’ ’
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cententions of both the parties. _
12. On. the perussl cf the enguiry proceedings file, it appears '
that the applicant submitted a written réquest tc the Enquiry
Officer for postponment of hearing or granting adjcurnment cn the
gréund ‘of V:his illness and’ in éuppdrt ‘of his contenticn, medical

certificate was alec sent which wes issued by the 'competent redical

'ofﬁ'cer. The epplicant was asked to attend the departmental

proceedings on the date fixed for which he has to travel from

Udaipur tc Delhi and thé applicant has made it very clear in the

applicaticn that he is suffering from High Blood Pressure and Back-
aéhe, therefore the journey may cause serious complication to the
applicant.’ But it appearé that the Enquiry Officer hasAproceeded ex
parte and no adjournment was:granted in view of the directicns
given by the Jedhpur Bench of the Tribunal to ccmpléte the enquiry
within eix wmonths. In this ccnnection we make it very clear thet
the Tribunal never directed the respondents that while conducting
the'e_nqui;ry,. the Enguiry Officer will nct take intc consideration -
the princ:viples of natural just:ice' cr will nct prcvide reascnable -
opportunity tc defend the case to the applicant -or the reasonasble
or legit:i'mate request of the applicant may not be acceded to. If
the-appl:i;'cant was sgericuely ill and unable .to attend the enouiry
proceed;inlg.é'on 20.4.92, 12.5.92/13.5.92- at Delhi, the delincuent

- should have been given further oppertunity tc attend the

departmental proceedings. PBut the Enquiry Officer proceeded with
ex-parte.in the instant case on the assumption that delinguent is
intenti‘ohaill-y adepting delay:irig tactics and seeking adjournment on

the pretext of his- illness so that enquiry mey not be completed

~ within ‘the stipulated pericd and prcceedings cf Contempt may be

. initiated against the respondents. But we are not inclined to

accept the above cannotation. In the instant case it also appears
that . the enquiry wae completed in an unseemly haste under the
pretext ,of time pressure of completing the prcceedings within the
period sl'pecified by the f[‘r’ibuﬁal. the respondents would have filed
én application befcre the Tribunal tc extend time for completing

the enguiry stating the resson for not ccmpleting the encuiry

proceedings within the time limit. But ignering the grcund of

-serious, illness of the applicant the Enquiry Officer prcceeded with

ex 'pa-rtle ‘proceedings aga:'inst the applicant which was not in any way

. proper ‘for him, thereby the Enquiry cfficer has clearly violated-

the. pr.:i'nci‘ples of natural Jjustice by not affording the adeguste
opportlljnity to defend his case. ,

13. On the pefﬁs.al of enqu:iry' prcceedings it appears thet cn
12/13.5.92, ex-parte evidence was reccrded. and thereafter enguiry
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report wes_given on 26.5.92. Therefore, the entire proceedings
includééfthe crder cf penalty impcsed on the applicant, without
affording 'an opportunity toc defend his case to the applicant,
appears to-be-égainst_the principles cf natural justice and liable
to be quashed. In the same way the crder cf the appellate authority.

is alsc ljeble to be guashed as become nonest.

14. In view of the foregolng. we allow this O.A and :

(i) quach the order dated 7.8.92 by which penalty cof dlemnssal
from service of the applicant was imposed and crder dated 1. 8.97 in
appeal ; ' ' o

(id) respondents are difected to reconsider the appliceticn cf

the eppliEant for changing the Enquiry Officer in accordance with
O:M. dated 9.11.72 and our Cbeervaticne in para No.7 of this order;
(JJJ) the respondents are further directed to cenduct dencvo
enquiry aga:nst the applicant ‘after the stage cf iseuance cf
charge—sﬁeet. The respondents shall ccmplete the .. = 2 enquiry
proceedings as early as possible and the appiicant is'expected te

cooperate; the same sc that the enquiry proceedings may not be

'delayed

‘ No crder as tc costs - ' ' '
(N P. Nawan:) (S.K.Agarwal)
Member (3). : Member (J).




