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IN THE CENTRAL ADMINISTRATIVE_TRIBUNAL, JATPUR BENCH, JAIPUR.

DATE OF ORDER:
OA 505/97

U.M. Mathur son of Shri Bhagwati agsd about 55 years

of Housge no. 3246, Falyvanji Uz Rasta, lst Chauraha,

> elyl2eo|

Chandpole

Fazar, Jaipur and working az Heald Clerk, Srisvance Cell, Chief

Welfare Inspector, Office of the Divisional Railway

Western Railway, Jaipur.

Manager,

oo Applicant.

VERSUS

1. Union of India through the Secretary
to Govt. of India, Department of Railways.

Ministry of Railways, New Delhi.

2. General Manager (E),‘Western Railway,
Churchgate, Mumbai.

3. Divisional Railway Manager, Western Railway.

Jaipur.

««+.. Rezspondents

Mr. K.L. Thawani, Counsel for the applicant.
Mr. U.D. 3harma, Counsel for the rezpondents.

CORAM

“Hon'ble Mr. S.K. Agarwal, Member (Judicial)

Hon'ble Mr. A.P. Nagrath, Member (Administrative)

ORDER

PER HON'BLE MR. A.P. NAGRATH, MEMBER (ADMINISTRATIVE)

- The applicant has filed thisz OA under Ssction 19 of

Central Administrative Tribunal'z Act 1935 praying

following reliefs:-

for the

ces2/-



(i) That the impugned crder Annexure A-1 hp qazhead
bainy illegal, unconstitutional and violative of

artinle 141 and 16 of the Constitution.

(ii) That the respondents ke directed hy izsuwance
of an appropriate order or direction ko reétare the
genicrity already granted vide Annerure ﬁLB with
all sonsequential benefits. '

2. As per the ‘applicant, he was appoint=d =2z Aszistant
Staticonm Master (ASM) in Srads %. 330 560 in Central Railwéy or
2.1.1967 and. camz on trangfer to Westerm Pailway in May, 1977.
He waz promoted to Grade 3425-640 w.e.f. 14.7.19341 and furither

s ATNL <nm 3d hoc basiz in pay scale of k. 170-750 (Fevised fso

iy

1600=-2660) from 2%,10.19534. He was madically Ascategorizsed on

f =

L3199 and waz  redeployed as Head Clerk  which post he
ocoupled on 22.9.193%2. This post of Head Clerk is grade Is.
1400-2200. O his abscrption ag Head Clerk, he was azzigned
seniority in that cadre wide letter dated 11.3.15%33., This
senicrity list was revised by the orvder Azted 2.1.1593. On his>
r@Lraseutation, he submits, his seniority pogition was
corrected  plzoing him at sl. no. 1-3 of the zeniority list
helow Shri Pam Singh Msena and above Shri Schan Lzl Meena in
the sennicrity list of 19.7.1994 vide letter dated 20.1.19%6. A

chow cange noticz was given to him by DPM, Jaipur vide letter

dated JL.18a7 plup~81 1y cancellation of  the  ordar  dated
. . ] ) . o insteal .
20.1.1996 and revising:of hisz senicrity £oo 2l. no. 19/of 1-A in

the seniority 1list. Against this préposal he made a
- representatio s 24.1.1997 and he submits his  zeniority
poziticn haz heen revised by the respondents vide  impugned

crder Azted 16.2.1996 and issued on 16.1.1997 and he contends
that thiz vevision is not only prior %2 Jdate of hi

reprezentation but even the Jdate of show cause notice. The
applicant has placed reliance on Rule 1314 of Indian Pailway
Eztzblishment Mannual (IREM) o support his cosze. The applicant
slaimz that he was entitlaed to count his full length of service

az ASM in grade k. 125-640, which is a grade emivalent to that

Cof Head Clerks but the reszpondents are denying him that P'ncflt
and are <o unting his senicrity conly from the Jdate which he

actually joined a8 Hea&«Clerk.

The short controversy involved in the matter iz as to

how the seniérity of a railway ser t is to he regulated.cn
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his abszrption in an alternative category, oonsegquent: to his

mediudl Adeoategorisation.

3. The rezpondents in their written reply have defended

their =action on the ground that in thi case thz madical

deoategorizaticon haz been done at the instance and reqﬁest of
the applic ant himself. It has been statad that in terms of Para
212{=) of IREM, the applicant is entitlad o =ount seniority
enly from 22.9.1992 when) he actually joined on the post of Head
Clerk.v The respondents have made a distinction bsitwzen the
employes: declared medically un nfit for their present dotiez and

thoze who arrange their medical dwca%@jorlsatlon at their own

-

request  SHATEEAEATENSECIEREEEgarientiar BT BT e e rgque st
and state that the later cannot claim benefit of their zervice
in the equivalent grade in the oadre from which they have bean
Azcategorized. They will get only heottom senimrib: from the
date of their absopriicin. Respondsnts contende =d that impuyned
crdzr is not the final order and is in fact only a show canze
notice indicating the plOPCGﬁdf“ change and  on whicn

representationg have also been invited in case any:éffected

‘party =0 intends. Since no final orders have been pazzed, the
reapeondants  contend that this application i pra-mature asnd

ezzrves: ko be Jdizmizsed on  that account alome, az  the

)

aprlicant's representation Jdated 24.1.1997 was still under
thzir oconsidevation. Respondents deny  having  received  any

representation Jated 3.7.1997 from the applicant.

4., The applicant has fil=d a rejoinder raiterating his
stand and has =ztated that he was azfigned correct geniority on
th

first oocaszion after he was abzorbed as Head Clerk and the

D

propossd change is only an atftter thought which has no specific
rationable. He claims that he ¢S due promotion kazed on the

senincrity 2zzigned to him vide letter dated 50.1.1996

5. We have heard the learned couns=l for the parties and

. perused the written submiszionz and relsted provizions of IREM.
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6. Learnsd ccounsel for the spplicant placed reliance on
Fara 1314 of IREM which provides that the medically.
decatejyorised staff zbzorbed in  alternative posts are to be
allowed seniority in the gradz of abaorption with reference to
the length of gervice rendered in the equivalent or
corresponding grade. Hiz contenticon waz that the applicant's
case is fully covered hy this Rule and he is entitlad to
seniority azs Head Clesrk w.e.f. 14.7.1924 when he was promoted
az AIM ihvthe then grade of k. 425-640 which is equivalent to
thz Jgrais of Head Clerk. V

7. Learnad .counsel for +the  respondents opposed the

contention of the other zide on the ground that this mediéél

decategorization was at the request of the applicant and in his

cafe provisions of Para 313(e) of IREM will apply and those

thoze of Para 1314, He alzo challenged the maintainability of

the application as in his view the application waz pre-mature
Xul

az the applicant h

‘.U

nyt evhauztad the Aepartmental remedy.

T 8. Firgt on the ground whether the applicati 1on iz premature

'we find that the respondents admit hav ing received the

representation dated 24.1.15397. This OA has heen filed on
19.11.97 and by then no Jdecision had been taken om his
representation. It will bhe usefnl to recall the provisibns_of

Secticn 20 of the Administrative Tribunal's Act, 1985.

(1) A Tribunal sh211 not ofdinarily admit an application
unless it is satisfizd that the applicant had availed of
all the remediss available to him under the relev alt

‘service rules as to redressal of grlcv cesS.

(2) For the purgoze of sub-section (1), a p=rson shall
b

to him under ths relevant zervice rulesz as to redressal

= desmed to have availed of all the remedies available
of grievanbes, - ‘ '

(a) if a final crder haz been madz Ly ths Sovernment
or other authority or officer or other person or
other peracn competent Lo pasze sﬁch order under such
rules, . rejecting - any appeal preferred | or

representation mads hy such peracn in connection with
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the grievance; or

(h) where o final order has been made hy  the
Government or other authority or ather person
competent to pass such order with regard to  the
appeal  preferred or representation made by such
perscm; if a period of siv months. from the date on
which such an apeal was preferred or representation
was made has evpired. ‘

In the instant case, the appeal against the prdpaséd
order was filed on 24.1.1997 and respondents admit that the
sams haz been undsr their consideration. It is alout ten monkths
caszed but no Ascision has heen taken. So, khe applicant is

well within his rights to file this application. Thus we reject

the contention of the rerspondentzs that this application is
premature. ' '

9. The factes in thlo casz are’ indicative of the confusion
in the respondent Jdepartment itself. At one point of time, the

0

rity has been granted’ from 14.7.%4 and then it is taken
ewaj again. On 30.1.1996, hiz name iz proposed to ke includ=d
in the geniority list with reference lo. 7781 and cnce again by

r
the impugned order it is yet again proposed to be from the dskte

he was absorbed as Head-rlerk.
Mow let us lock at the provisions of Pars 213(e) of IREM
on which reliance hags heen placed by the respondentas

312(2)="In thz caze of staff who are not required to undzrgs

pericdical medical examination but who of their own acoord

‘—-I
Tadd

of category on grounds of h th, and

Sl

are

1
[\

&I-

request for chans
recommendsd  change of ocoupation by the  medic 51 anthority,

their change will be treated as transfer on ~wn request and

dealt with as per Para 312
It ie not the case of the respondents that the applicant

while working as ASM did not require to undergs pericdical
medinal eraminaticn. Even though he did request that in view cf
hiz health ~onditicon, he may be given a lighter joh but  the
fact remainz he was madically e:-:sm’dﬁed and was not considersd
fit to oontinus the osdre of BASM. It is not the respmndents
caze that after having heen declared medically Jd=ca tejgorised he

conld have still continued as ASM. He was, infact, presentsad



4

. OW11 costs;////

wefore a Screening Cowmittee, who found him fit to be absorbed

-
(l’

ag =2 Head Clerk. The entire proosdure for o absorption of =
m=dically decategorized employee in an alternative oakegory was

followed. o auch procedure has been envisaged under the rules

© 213(=2) of IREM. Tha fact of the matter iz that the applicant as

W

ASM Lal-nqaﬂ o cat equrv wherea perlmdlcal medical examinaticn
ig an essential requirement and in such a caze when the

employze iz declared medically unfit to continue az ASM, the

provisions gf Para 1314 of IREM zhall omly apply. prorisions of

this Para are ertracted below:-

"The medically -dﬁgﬂkcgull sed staff absorhad in

alternative posts, whether in the same or other cadres,
shonld be allowed seniority in the grade of absorption

with reference to the length of service rendersd 1n.the
eqmivalent or corresponding qfade irrespective of rate
of pay fived in grade of absorption. In the case of
staff who are in grade higher than the grads of
absorption  at the time of medical decategorisstion,
total szerviece in the equivalent and higher gradzs iz to
e taken into account. This is subject to the provizo
that if a medically decategorised employes Wappens o Tz
- absorhes in the cadre from which he was originally
promoted, he will'® not  be placed above his erstwhile

seniors in the grades of absorption.”

16. . TFrom the facts of this case, it is clear that the

applicant is entitled to claim seniority in -the cadre of

Head-Clerk: w.e.f. 14.7.1934 when he was promsted as ASM in the
equlvalent grade snd iz entitled to all ”Wu:éqUuhtldl enafits.

. We, therefore, allow thié OA and cuash znd 2=t aside the
imgpugned Srder dated 16.12.97/01.97 (EZnnstmre B-1), ws direct
the respondente to assign senicrity ko the applicant in the
grads  of Head-Clerk w.e.f. 14.7.1984 and  grant him 3ll

conz=aqential hens=fits w.r.t. ~his Juniocrs, =subjext €0
suitzbhility /fitn=ss.” as per rules. In  the facts and

circumstances ofxﬁle case, the partisz are left to bear their

(A.P. NAGRATH) o /(3 .77 BGATWAL)
' - ' MEMBER (J)

MEMBER ()



