IN THE CENTEAL ADMIMNISTFATIVE TEIEULAL,JAIFRUR

¥ * %

OA 495/97

BEUCH,JAIPUR.

Date of Dacision: :;/$71477

K.F.Agarwal &/o Shri lenhaivaelal 2Agarwal r’/c 20, Failashpuri,

BEehind Colimar Garden, Jaipur.

Versus
1. Union of India throngh Secratarvy,
Sanchar Bhawan, New Delhi.
Z. General Manager Telzcom  Disztricth,

District, Jaipur.

(Szlection ¢

... Applicant

Deipii.of Telecomm.,

r %4 3. Dvl.Enyginesr Fhonas Facakblizhmznt) 0O/o
’4
GMTD, Jaipur.
.. Raspondents
CORAM:
HON'ELE MR.S.F.AGAFWAL, JUDICIAL’MEMBER
HON'BLE MR.W.EF.ITAWALIL, ADMIINISTEATIVE MEMBER
For  the Applicant ... Mr.Puneet Sharma
FPor the Respondesnts ) eeo Mr.P.2.3hatrma, proxy
counsel for Mr.Sanjay Pareehk
q>

ORDER

FER HOU'BLE MR.Z.IT.AGARWAL, JULICIAL MEMBRER

In this OB filed u/s 1% of the Adminizatrative Tribunals

Act, the applicant malkes following pravers :-

i) to qguash and =23t &3ide th
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ii) to promot the applicant in OTBT

(]

1€.2.34 with 311 cons2gquzntail bznefit
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the applicant,
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are that he was appcinted on 16.2.42 and while serving as
Office Assistant in tha cffice <of SDO (Ph;nes), Jaipur, he
waz served with a ~harge-sheet under Rula-14 of the <C3 (ZCA)
Rulez, 1945 (for shori, the ERulesz) and after injquiry vide
order dated 17.3.%1 a penalty «<f stoppage of one incresment

for a perisd of four yearse without cumulative =ffect was

3

imposed upoﬁ the applicant. The applicant filed an agpp=al,
which wasz als:s dismizzed vide ardzr dated 26.7.92. It is
ztated that the applicant filed oA 61:/93,-which was decided
on 21.10.34. It i=s also stated that the Departm2ant of
Telecommunicaticn had introduced OTET Schems for promotion
after completing 16 years of service and BZR Scheme for
promotion after completing 26 yzars of zervice and azcording
to the OTET Schems, promobtion of the aspplicant waz duz w.e.f.
1€.2.81 but promotion of the applicant wag denied duz to the
pendency of departmental inguiry against him w.e.f. 16.2.°24
(GTET Scheme) and 14.2.%d (BIR Scheme). It iz ztated that ths
pplicant was given promotion vide lestter dated 20.12.94
wes.E. 1.7.94. - The applicant submittad a number of
representaticons for giving him prometion wea.f. 16.2.24 bat
promoticon to  the applicant was given after 28 years o f
gervice, which zhculd have basn jiven to him after completing
16 years of service (OTET Schems) and after complating 26
yeara of =zervice (BCR &cheme), because of Jdisciplinary
proceedings pending against the applicant and thereafter a
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penalty was impofed upon the applicant. Ik i

2

that on account <f mincr penalty, promotion should nast ha

<
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seen withheld and on 1é.2.8d no punizshment was pending
against the applicant. Therefors, the applicant filed this

OA for the relief as mentioned akove.




3. Reply was filed. It is admitted in the reply that aue
to pendency of disciplinary proceaedings against the applicant
his case was Fkept in sealed cover and thereafter the
applicant was awarded a penaity"of stoppage of onz increment
for a periocd of four years wilthout cuﬁulative effect. It is
made clear in the reply that OTET promcotion w.e.f. 16.2.84
could not be given to the applicant Lkecause of pendency of

the disciplinary casge undsr REule-1ld of the Rules against the

(]

applicnt. It is also stated that merzly having eligibility
duves not confer any right upon an employes for getting
promoticn benfit. Th2 case of the applicant waz consider=d in

accordance with the terms and conditions of the policy and

the applicant was rightly dsnied the said bkenefit on the

ground of pendency of degpartmental inquirvy/aftzsr awarding thea

penalty in the departmental proceedings. It is stated that
the case of the applicant was.considered by the DPC but the
applicant was not found suitable. Th2 DPC consideraed the
entire record including the penalti impos2d upon the
applicant and therceafter thz DPT came to the conclusion that
the applicant is not fit for promotion. It is stated that
sealed cover was sp2ned after the expiry of punishment period
and the agpplicant  was given promotion w.e.f. 1.7.94.
Therefore, the applicant has no case for interference by this
Tribunal and thiz OB is devcid of any merit and liable to be

dismissed.

4, Heard the 1learnad cocunsel for ths parties and alse

perused the whole record.

0

5. Admittedly, after ccompleting 16 years of service th

DPC had considered the case of the applicant for promctior

.
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pendency of dizciplinary
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under OTET Scheme but due to th

11}

case against the azapplicant the =z2aled cover procedure was

adopted and the case of the applicant was kept in sealed

COVeEr. It is alsc an admitted fact that in the departmental

inquiry the punishment, which was impos2d upon the applicant,

was stoppage of one increment for a pericd of four years
without cumulative effect. The learned counsel for the
applicant argued that punishment impos2d upon the applicant
was a minor punishment and the cass ¢f the applicant is
squarely covered by the &rder pazzed by this Tribunal in OA
10z/2¢  dared £.2.2000  (Meer Singh v. Uniom of India &
&?ther). Therefore, he submits fthat the 'applicaht is
eﬁtitled Lo ﬁe considered for promcticn under OTRT Scheme
w.e.f. 16.2.34 and under ECR Scheme w.2.f. 16.2.94. oOn the

other hand, the 1learned counsel for the reépondents has

0]

argued that in view of the pending disciplinary proceasdings
against thelapplicant and thereafter punizhmzent imposed upon
the applicant, ths applicant was rightly denied promction and
he was allowed promotion w.e.f. 1.7.24 which is perfectly

legal and valid.

6. We have given anxicuz consideration to the rival
contentions of both the parties and alsc p2rused the whole
record.

7. Hon'kble Suprem2 Court in Thz Collector «f Thanjavur

District v. S.Rajagcpalan & Gthers, JT 2000 (3) 80 2746, held

that Tribunal was in errcor in thinking that non inclusion of
the names of persons who sufferzd minor punizhment would
amount to doukle jeopardy. Hon'ble Supreme Court further
held that deniai of promotion under the circumstances would

not amount oo penalty. - It is cpen to aathorities to taks
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ints account  the punishment impozed during the relevant
pericd. Hon'hkle Supreme Court followad the earlier decision

given in Union of India and ¢Cthéers v. F.V.Jankiraman &

Others, 1591 (4) 322 109, and clearly peointad cut that Jdenial

of promoticn would not amcunt to penalty and the Tribunal was
in error in granting directicn for ‘vn_ldaratlun of promoticon

ignoring the minor punishment impesed upon the appliscant

during the relevant fpericd. In the instant rcase, the
respondents in the reply have stated catesgorically that cacze

cf the applicant waz cons 1dcrad in accordance with terms and

conditions of the policy and the applicant was rightly deni2d

ths =aid kesnefit on the ground of pendency <f departmental
injquivy,/after awarding penalty in the- departmsntal
proceadings. It is also stated in the reply that the case of

ths applicant was coneidered by the DFC Lat the aprlicant was>
not found zuitakle. The DFC has conszider=d the entire record
including the penalty impossd uapon the aﬁplicant and
thersafter the DEC came to thz conclusicn that the applicant

iz not fit for promotion and after the expiry of punishmsnt

@

period the applicant was given promoticn w.eof. 1.7.94,

E. In cur view, on the hbasis of the judgement given by the
Hon'ble Supreme Court in the casz2 as referred supra, we do

not find any ground fovr interference by this Trikunal and in
view of the Jjudgement <f the Hon'ble Supreme Court we ar2
constrained not to £0llow our earlier decizion. Therefore,

this OA having n¢ merits, ig liable to be dismissed.

O

We, therefors, dismiszs thise 73 with no order az t

ces s./jm/&\

(H.F. NAWAJI

‘,_;-—-—'—'———-
(S.FZ.AGARWAL)

MEMBER (A) MEMBER (J)




