IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JATIPUR
Date cf order: ;L{; »CDf“ 2 col
OA Nc.433/1997
Rabu Lel Rawet S/c¢ Shri Chand Rewat aged about 38 years, at present
working as TO2R (Phcnes), Telephone Exchange, Bari, District Tholpur
under Teleccm District Manager, Bharatpur.
.+ Applicent
Versus

1. Unicn of India thrcugh the Secretary, Ministry of

Communicetions, Depertment of Teleccmmunicetion, Centrel

Secretariat, New Delhi.
2. Teleccm District Manager, Teleccm District Bheratpur.
3. Division Fnaineer (Admn) O/c Telecom District Bharatpur. x
4, Smt. Meva Meera, TOA (Phcnes) Telephcne Exchange, Bari,

Distt. Dhclpur under O/c TDM, Bharetpur.

.. Respondents
Mr .Hemant Gupta, Prcoxy cocunsel to
Mr. Shiv Lel Verms, counée] for the spplicant
Mr.V.S.Gurjar, counsel for the respondents
CORAM:
Hon'kle Mr.A.K.Mishra, Judiciel Member
Hon'ble Mr. N.P.Naweni, Administrative Member

Order

Per Hon'ble Mr. N,P.Newani, Administrative Member

In this Original Applicaticn, the applicant essentielly prays
thet the promotion given tc him under One Time Bcund Promotjon (for
chort OTBP) schemre from TOR (P) Grede-I to Grade-II w.e.f.
14.7.1991 vide order date¢ 1.10.1991 (Ann.Aé) shculd nct be
cancelled and replaced by such prerotien only w.e.f. 16.5.1997
accerded thrcugh Ann.Al, which shculd, therefcre, be set-aside and

queshed to that extent.

2. We have heerd the lesrned counsel for the parties ard have
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perused 211 the meteriazl on reccrd.

3. Tt ie nct disputed that rromet ions ageinst OTBP schere could
be given in reepect cf SC/ST officiele under relaxed conditions. Tt
is e]sc.not Gisputed that bcth the applicent and Smt. Mewe Meeng,
respondent ‘Ne.4 (for shert R4) are ST candidatés; the . menticn of
the applicant as keinc SC a2t cne rﬂacelin the OB arpeers tc ke 2
typogrephicel errcr. It alsc eppeers thet 2 shertfell ip ST
categery was aveilekle at rcester peint No.l17. After this point, the

centreoversy sterte. The DPC which met earlier on 21.7.199]

_recommended the rere cf the applicant fer prerction w.e.f.

14.7.1221 cn the besis cf the seniorfty rosition in the Gredsticn
liet end sirce R4 bad jcined -in the Bharatpur Divieicn on her cwn
réquest from Sriganganrager Division ]cé@gher senicrity, sbe wos
ccnsiéered junicr tc the epplicent ené the applicent wes ellowed te
be premeted sqainst.the eveilable rcster point. However, it was
crly efter & lapse cof aréund £ix years thet the Department reelized
that the bkenefit under the OIBP scbeme‘jn cgse of SC/ST is to ke
given cn the besis cf length cf service aré rnct cp senicrity,
clarified as it wes by the DOT letter Ne.11-14/88-NCG dated
29.9.24., If tﬁat be =c, the lenoth cof service of Srt. Mewe Meera
wes mcre then that cf the epplicant since the former wes appointed
cr 25.11.1980 while the»app]jcant Qes sc arpcinted lster,cn
le.5.1981. Tt is.bssjées the pecint that R4 cn being transferred
frem Srigengenacer Divisicn tc Bheretpur Divisicn cor her cwn
request had been aiven bottem senicrity but the lenoth cf the
gervice and nct the senicrity bepprened te ke the critericr feor
aorant ¢f premeticn under OTBP_SCheme. Thie wes clearly incerperat-ed
in the clerificaticn issued by the Depertment of Teleccr Seted
29.9.199%4, Tt is well settled principle that schemes like OTBP have
keen ipstituted te remcve staareticn and it is, therefcre,

vnexcertionakle thet the lenath ¢f service rether thar the
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seniority in the aradeticn list is the relevant factcr fcr orant cf

the benefit of higher pey scale under OTBF. Vide crder Geted

" 7.7.92 in OA Nc. 1455/91, the -Principel Rench of this Triburel had

held@ that the premetieon under OTRP/BCR schemes ere t& ke given on
the kasgis cf ieﬁgth cf s9rvicé in the bagic cadres. This crcder cf
the Prircipal Bench hees been upheld by_Hon'ble the Supreme Ccurt in
Speal Writ Petition Civil 4244 of 1993 and Civil Appliceticn
Nc.3201 of 1993, In'fact'jn the clarificaticn issued by the
Miristry of Cemmunicetions, LOT in their letter Ne. 22-6-34-TE-IT
Sated 11th March, 91, it bhas béen clerified that cnly cffitials whe
heve ccmp]eted/wii] ke ccmnietth 26 years of ser&icé CY MCre on
the crucial Gete will ke €ligikle fer prcmﬁtjon under BCR. Ageinst
this backarcund, if the Department cn reelizing the mistake éore/
cepvered o revjew.DPC on 16.2.1997 end cn it's reccmmendaticn, Smf.
Mewa Meenhe wes aranted the OTRP w.e.f. 14.7.1991 égéinst the only.
rcsfef reint aveilsble viz. point Nof17 and simultarecusly
ceneelled the premeticn .given tclthé erplicant Q;e.f. 14,7.1991, nc
€xéer¢jon can ke teken tc svch 2 sfep of the Debertment. HBcwever,
the Depértment 3lsc premeteé the app]icaht undetr -OTBP kut onrly
w.e.f. 1€.5.1997 ¢n ccmplefjcn cf ncrmel 1€ yeers cf service. Tr
the circumstances, we 6c rct find any ground to dec]ére the

impuaned order, as it stands, illegal cr unconstituticnal.

4. However, befcre wg_leaVQ the matter, we feel it necessary to
ccnéider ancther aspeét of the case. Promcticn which wes esrlier
given as fer hack as 1.10.1991 ky Ahn.A2 hae bégn wjthdrawn.by the
impugned crder Ann.Al cn ]6;9.1997‘i.e. efter 2 gar of almest six
years. Thevorder Sated 1.10.1991 was issuéd withcut eny fraud cr
mis—representafion on the part of the appijcaht. As a low psid
emplcyes,Ahé must have spent whatever salary fhe Departmrent wes
agivino him 211 these gix years. In fact, he was iigitjmately
expecting thet level éf pey ard ellowances 211 thcse years with ncot

ev??,an inkling that he micht cne day in future be dis-entitled
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frem it. It will, therefcre, be ccompletely qnfair, and even
illegal, tc meke any recovery of éxcéss amcunt paid to him,
calculated how_after mere than 9 years, especially when it wes ncne
of his fault. We.alsc ckeerve that the Depsrtment hes not menticned
any thing sbout reccvery in the impuaned crder and may be have nc

intention of effecting any such reccvery.

5. We, therefcre, dispcse of this OB by nct interfering with the
irpuoned crder Sated 16.9.1997 hut with a Jdirecticn to the

respendents net . to make any reccvery from the app]jcant cn account
of any excess pey and ellcwences paid-to the applicent during the

pericd from 14.7.1991 tec .15.2.1997.

There will.be nc order as tc costs.

( | - %\A\/,
\ji_\//—/,/ b
(N.P.NAWANT ) (A .K.MISHRA)
Admr. Member Judl .Merber
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