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ORDER

In" the O,A, filed on 1,9,97, it was prayed
that tpe order Annex; A, 1 dated 309496 be quashed

i
and the respondents be directed to re-instate the

| . . ’ : .
applicant in service with all consequential benefits

/e
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The grounds of challenge to the order were
Medical Board was not fair and a new ground
taken to hold him'unfit! fori@ﬁe Govemment

The application was amended and the amended

filed on 27:5.,2002, The emphasis in the amended

@LA is fthat after the coming into force of the Persons

with Disabilities(BEqual Opportunities, Protection of

Rights |end Full Participation)Act, 1995 ( herein after

referred to as 'the Act') the applicant could not be

reﬁired

from service and he is entitled to continue

on the |posts:

3

The relevant facts of the case are theseyi The

applicant was appointed on the post of Statistical

Assistént in the Directorate of Census Operation, Jaipur

on 2173,

‘80, on adhoc basis, His case was sent for

regularisation on the basis of the recommendations of

the Screening Committee and his services were regularised

vide order dated 14,3,1991. The applicant was continuing

in the|post, It is alleged that systematic prejudice

was gone into the mind of the second respondent and

the applicant was repeatedly subjected to medical

examination by Medical Boards and the last such examination

by the|Medical Board was conducted on 30,4796, whereby

the applicant was held to befunfit' for service on the

post o&

Statistical Assistant and on that basis, the

services of the applicant were teminated by the

order dated 3059:96 ( Annex, A;il) issued by the 3rd

respoqdent. Invalid pension was granted to him with

effect from 30.9,96:

";\j\
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. The case for the applicant is that under the
ons of the Act, 1995, which came into force
2,96, he could not be retired from service
ontitled to be re-instated on the post of

ical Assistant with all consequential benefits(

In the amended reply, the respondents' case

\
is thaiy
provisi
applicq

of the |

6.

parties

the applicanﬂgannot claim the benefit of the
ons of the Act, 1995, It is denied that the
nt is the victim of the prejudice on the part

respondent authoritiesy

We have heard the leamed counsel for the

and perused the documents placed on reomrd;

It is not necessary on our part to consider about the

avermeﬁts made in the 0,A, with regard to the alleged

prejudice of the respondent authorities against the

applicent or that the applicent was subjected to

medical examination time and again,

7.

The serious question to be considered is

-~

whether on the basis of the certificate AnpnexJ Aj22

dated

305496, the applicant could be retired from

service after coming into force of the Act 1 of

196 (

84

the Act ) with effect from 7.,27965

Th@ contention of the leamed counsel for the

applicbnt was that the provisions of the Act 1 of

1996 hlave over-riding effect on the CCS(Pension)

Rules,

1972 and under Sec, 47 of the Act, the applicant's

services could not be dispensed with by way of retirement

o . , .
or otherwise, since the applicant has acquired
|

disability dufiz% his serviced

Qﬂ%

s
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On the other hand, the learnad counsel for

the respéndents contended that Sec, 72 of the Act saves

the provisions of Rule 38 of the CCS(Pension) Rules, 1972

and the applicant has rightly been retired on invalid

pensiony

10,

We shall read hereunder the medical certiticate

dated 3054,96(Annex. A;22) issued by Medical Board which

consist# of 3 doctors presided over by Dr, S.K. Pathak,

on the

basis of which the applicant was retired from

service |vide order dated 3079,96. :-

clear;
servic
Board

age of

Form of Medical Certificate

Certified that, we the members of Medical
Board have carefully examined Shri Hasan Khan
$/o Shri Ibrahim Khan working as Statistical
Assistant in the Directorate of Census
Operation, Rajasthen Jailpur, His age by his
own admission is 40 years and by appearance
about 40 vyears

Having examined him medically, we are
of the opinion that Shri Hasan Khan is not
fit far service on the post of Statlstlcal
Assistant already held by him since"he does
have the mental age of 10 years and .
suffering from Dosﬂgncephulltlsfsequale which
will impairs his working capacity?

. @athak) (Rr,Shiv éautam) (Dr, Ashok Pangaria)
i man Membe r Membe r
Board Medical Board Medical Board

A reading of the Medical certificateQ&unex. A$22)
y shows that the applicaht»was found 'unfit' for

e on the post of Statistical Assistant, The Medical

had.) opined that the applicant had only the mental
| 3

10 years and he was suffering from post encephilitis

sequalle which would impair his working capacityil
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Sec, 47 of the Act reads as follows:

on discrimination in Government emplovment

1)

2)

No establishﬁent shall dispense with or reduce
in rank an employee who acquires & Jisability -
during his service ’

Provided that if an employee, after acquiring
disability is not suitable for the post he was
holding, could be shifted to Some other post

with the sam@ pay scale and service benefitsy

Provided further that if it is not possible

to adjust the employee against any post,

he may kept on a supernumerary post until a

suitable post 1S available or he attains the
age of superannuation, whichever is earlier

No promotion shall be denied to a person merely
on the ground of his disability: ‘

Provided that the appropriate Govemment may,
having regard to the type of work carried on in
any estab lishment, by notification and subject
to such conditions, if any, as may be specified
in such notification, exempt any establishment
from the provisions of this section ®

~ ( emphasis supplied )

The word "establishment® has been defined under

(k) of the Act, which reads as under:

(k) *Establishment' means a corporation established

by or under a Central, Provincial or State Act,
or an Authority or a body owned or controlled
or aided by the Government or a local authority
or a Governmént company as defined in Section
617 of the Companies Act, 1956 and include$’

- Departments of a Government

- (emphasis supplied),

A reading of the above definition clearly

shows that the Departments of a Govermnment are included

in the |definition of Yestablishment®,

It is needless +to

state that Census Operation Department coming under the

Minist%y of Home Affaifs is a department under the Central

-y

)
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Government, InzgiﬁEr words, the provisions of Sec. 47

applied to the department in which the applicant was working,

14,

Sec, 41(1l) of the Act provides that services

of an employee, who acquires a disability during his

sexvices

cannot be dispensed withy It is further stated

that after acguiring the disability if the employee is

not suitable for the post which he was holding, he could

be shifted ko some other post with the same pay scale

nrovided

and servigce benefits, It is furthers 7/ 7 that if it

T

is not pofsible to adjust the employee against any post,

he may bé kept on a supemumerary post until a suitable
post is | ailable or he attains the age of superannuation,
whichever is earlier,

15 The obvious mandate is that if an employee
acquires;disabliity during his service, he has to be
allowed to continue in service 6n the samzzséepay
withj%érice benefits till he attains the age of

superannuationy

164

The word "disability® has been defined in Sec,

Disability means
| i) blindness
| ii) low vision
iii; leprosy cured
i hearing impaimment
| v) locomotor disability
vi) mental retardation
1 vii) mental illness

and

It is evident from clause (iv) above that hearing impaiment/from

-clause (vi) that mental retardation have been considered

as‘disability?

y

o

N e
s
et
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| Mental retardation has been defined in clause(r)

of Sec, 2 which reads as undersi=

“!(r) "mental retardation® means a condition of
arrested or -ificomplete development of mind
of a person which is specially characterised
by subnormality of intelligence; ®

The definition includes the condition of arrested or

incomple{e development of mind of a person:

7. The appolicant's case clearly falls within the

definition of "mental retardationV®,;

18, | ‘YHeering impairment'! is defined in clause (1)

which repds as under:

¥ hearing impaiment™ means loss of sixty
decibels or more in the better year (sic)
in the conversational range of frequencies;

It is evidentAthat the loss of sixty decibels
or moreiin the better-ear in the conversational range of
frequenéies, amoun$s to hearing impaimmenty Various
Medical Examiné@§§ﬁs of the applicant indicated that he
had heagzing problem;! In our opinion the case of the
applicaﬁt clearly fell within the definition of hearing

impairment alsod

19, | In sub-section (1) of Section 47 the words
used "dispepsed with" are exhaustive and they certainly

includes retirement.,

20, Keeping in view, the provisions of Sec. 47 of
the Act, it has to be accepted that the applicant could not
be retired from service on the basis of the medical

certificate (Annex,A,22)

Tt
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_2l. | There is no merit in the contention of the

iearnéd ocounsel foriﬁﬁe respondents thatfgﬁe Act does
not have over-riding effect over the provisions of the
CCS(pension) Rules, 1972, It must be bome in mind
that the object of the Act is to benefit the persons

who incur disabilities during the sexrvice periodi

fﬁ~j> j Sec, 72 of the Act on which reliance was

- [

place§ by the leamed counsel for the applicant
itsel% shows that the provisions of the Act or the
Rules?madéhhereunder are in addition to and not
in de;ogation of any other law or rules, order or
any instructions issued for the benefit of persons

with disabilitiesy Thus Sec, 47 being more beneficial

to the persons incurring disability during service

has got the over riding effect;

Under Rule 38 of the CCS(?@nsion) Rules, a

provision has been made to grant invalid pension

to the Govemment servents who retire from the service
on account of any bodily or mental infimity which

permmanently incapacitates him for the service,

Evidently, Bule 33 was also enacted for the
bene:it of Government servants who suffered disability
duri;g service period, The Act 1 of 1996, has made
more beneficient provisions for the persons with
disabilitiesy Evidentiy, the provisions of Sec, 47

of the Act, do not run counter to Rule 38 of the

j
CCS(Pension) Rules, 1972, rather the provisions of

the |Act are in addition to the CCS(Pension) Rules, 1972
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Needless to state,(ibe very purpose of making

law in the form of Act 1 of 1996 is to ensure equality

‘Eﬁ\all‘the employees even if some one of them sufferg

from ﬂ‘ny disabilityi

23. | Theiﬁ&eamble of the Act shows that it was passed
| 15

: ) S
to give effect to the Proclamation on the Full Particiﬁétion

and Bquality of the People with Disabilities in the

and S

Keeping in view the intention behind the

ment, it has to-be-held that if a persons acduires

hffer and it is the duty of the employer to

I

provide him (. jthe same benefits which he was getting

before the said disability was detected,

25, Porgihe aforesaid reasons it is held that

the order retiring the applicant on invalid pension

is not sustainable in law and is liable to be

quashed,

26J Resultantly, the G,A, is allowed; The
order Annex, Al is hereby dquashed, The applicant shall
be deemed to be in service with all consequential

benlefits, The respondents are directed to pass

o
e /f\f\@ﬂ/jﬁ«w
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1ate order under Sec. 47 of the Act within a

5f 15 days of the communication of this
//
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