IN THE CENTRAL ADMINISTRATIVE TRIBUNAL —
JAIPUR BENCH, JAIPUR
O.A. No. 294/97 199
T.A.‘ No
DATE OF DECISION  23.11.2000
Mukesh Kumar Jain Petitioner
Mr. Mahendra Shah o Advocate for the Petiiioner (s)
Versus
F:; ¢ Unicn cof India & Anr. = Respondeat
P Advocate for the Respondent (s)
CORAM ¢

The Hon’ble MrS.V.Ajarwal, Judicial Member

\'he Hon’ble MrN.F.Navani, Administrative Member
H

1. Whether Reporters of Iocal papers may be allowed io see the Judgement ¥

2. To be referred to the Reporter or not ? ’”/"‘7
Whether their Lordships wish to see the fair copy of the Judgement ?

4, Whether it neads to ba circulated to other Benches of the Tribupal ?
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IN THE CEMTRAL ALDMIMNISTRATIVE TRIEBIMAL, JAIFUR E:&NCH, JAIFUR.
Q.A NG, 58427 Late of crder: -2,3} -“) g

Mukesh Fumar Jain, &/¢ Shri Mchan Lalji Jain, R,~’o 537, Namak ki
Mandi, FKishanpcl Pazar, Jaipur, Ex-Appraiser(Jewzllary Export),

Deptt. of Custcoms, Govt of India, Mumbai.

"e..Applicant.
Vs.
1. Union cof India thrcugh the Secretary to the Govt ¢f India, Mini.
of Finance, Deptt ¢f Revenue, Néw Delhi.~
2. Commissicner c¢f Custcoms, Perscnnel Sécticn, Hew Customs House,

Borli, Mumbai.
.« .Respondents
Mr.Mahendra Shah - Counsel for Applicant.
Mr.F.M.chrimal - Ceunsel for respendents.
CORAM:
Hen'kle Mr.3.K.Agarwal, Judicial Member
Hon'ble Mr.N.P.Nawani, Administrative Member.

PER HOW'BELE MR.Z.F.AGARWAL, JULICIAL MEMEER.

In this Original Applicaticn under Sec.l of the Administrative
Trihuhals Act, 1925, the aprlicant has challenged the crder dated 9.1.96
(Annx.A2) hky which the services of the aprlicant weré terminated under
Rule 5(1) <f the CCS(Tenporar;’ Zervice) Rules, 1935 and the crder dated
19.8.97'by which representaticns filed by the applicant for setting
aside the crdsr dated ©.1.9C ware rejected.

2. In krief facts of the case as stated Ly the applicant are tlhat
after selecticn on the pcet of Appraiser by UF3C, the aprlicant was
arr<cinted on the post of Appraiser cn “.4.91 on prokaticn for a pericd
of twc years and the applicant Jjoined the dities cn 27.5.91. It is
stated that the aﬁfvlicant has successfully completed the prokaticon
pericd. It iz further stated that a false case was registered against
the applicant by CRPI and after chtaining prlosecutic-n sanctich, charge
cheet was filed against the arplicant hLefore the Ccurt «of Zessicns at

Mambai which ie pending. It is stated that against the impugned crder ¢f




) | m

terminaticn, the apylicant filed representations which are Annx.210, All
énd Al at phese representaticns were rejected vide impugned order
dated 19.5.97, It is stated that the =ervices of the applicant were
sclely termimated c<n the grcund that he could not gJualify the
derartmental examinaticn within the stipulated pericd ¢f twe years where
as S/Shri M.Rajan and Ralesh Ladwel, were retained in service even
thcugh thef did nct cualify the depertmental examinaticn within thé
etipulated pericd. It is alsc stated that the applicant was not
appointed against a tempcrary post kut he was appointed against a
permanent poet. It is alse stated that the applicant gualified the
written test within the pericd c¢f two years kut he was not called for
interview under the errcnecus impressicn that suspended emplcyee cannct

) ke called for interview. Therefore, it is stated that terminmation of
the scervices «f the applicant is pemal in character, n> nctice cof
orpertunity of hearing was given Lefore issuance of such order cf
terminaticn, theref-re, the terminaticn of services of the applicant is
unlawful and érbitrary arnd liakle tc ke set aside. Therefore, the
arplicant filed this O.A fcr the relief as menticned akcve.

2, Reply was filed. It ies stated by the respcndents that the
arplicant has not rassed the derartmental examinaticn within the.
stipulated pericd of two years as per the’terms of the agrointment. Thus
the arplicant has nof completed the prcekaticn pericd successfully. It is

’Qa stated that the applicant was trapped while accepting a krike cof
R=.15000/- ¢cn 5.2.92 and after cbtaining prosecution sancticn a charge
sheet was alsco filed against the applicant befere the Ccurt of Sessicns,
Mumkai which is pendingy. It ie stated that during the fperied cof
rrokation, the concerned authcrity assessed the suitability of the
arplicant lut the applicant was not found suitakle, therefore, the
services were terminated under Rule £(1l) of CCE(Temperary Service)

; .}—Q\ Rules, 195, It ie stated that the status cof the applicant is tenpoﬁary

as he was not ceonfirmed cn the post and his services were not fourd

satisfactcry, hence termimated by an crder cf simpliciter. It is denied
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that the services of the arplicant were terminated sclely dn the ground
that he cculd not pass the departmental examination within the
stipulated peficd but thsre were ccmplaint against him and he was
trapred in a kribke case.i Therefcre, the services of the applicant were
terminated under Rule &5(1) of the CCS(TS) Rules Ly the impﬁgned crder
dated 9.1.96 énd the arplicant has no case fcr interference by this
Trikunal. Therefcre, this C.A is liakle to e dismissed as having no
merit. | |

4, Rejcinder was filed reiterating the facts stated in the O.A andA
specifically stated that the crder of termimtion under Rule 5(1) of the
CCS(TE) Rules, i>s unlawful whiéh are not arplicakle in the instant case.
5. Heard the learned ccounsel ‘fc-r the parties and also perused the
whole record.

€. The learned ccunsel for the applicant has argued that the irnpughed
crder cf terminaticn was issued under Rule 5(1) of the CCS(TS) Rules,
hut provisions of this rules are nct applicable. in the instant case as
the applicant after selecticn kv UPZC, was aprointed cn probaticn for a
rericed of two years and his prol:'ati'c-n was nct extended. He was continued
in service till the impugned crder of terminaticn was issue, therefore,
status of the applicant did not remain as temporary covt cervant. In
support of this contenticn, he has relied on:

i) Ancop Jaiswal Ve. Gevt. of India & Anr., AIR 10gd S €36

[13]

ii) Wasim BPeg Vs. Ztate ¢f UF & Jre, 19:9(1) SCSLJ &C 151
iii) Chander Prakach Zhahi Vs. State cof UF & Jre 2000(d) Supreme Today
510 | |
iv) Farnmataka State Transpcrt Ccrpn.s Anr. Vs. S.Manjumath etc.
2000(4) Suprei;fne Tcday, GEl.
On the cther hand the learned ccunsel fcr the 'respé-ndents argued
that tﬁe zervices ¢f the arrlicant were terminated as he did nct pass
the departmental examination, within the pericd of twc years and he has

nct successfully completed the pericd of preokation, thereifcre cn acccunt

of unsuitakility, the services cf the applicant were terminated by the
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impugned crder, which is an crder simplisitcer and the Trikunal should

nct interfere in the impugned crder of termination.

7. We have given anzicus consideraticn to the rival contenticns of

, both the parties and alsc rerused the whcle record.

2. Rule 5(1) ¢f the CC3(T3) Rules, 19:5 provides as under:
“"5(1)(a) The éervices of a temporary Covt servant shall be liable
to terminé.tic-n at any time by a notice in writing given either by
the Govt servant to the appointimg authority cr by the aprcinting
authcrity tc the Govt servant; | |
() the pericd c¢f such notice shall be cne menth:
Prcvided that the service o¢f any such Govt servant may be
terminated forthwith and cn such termimaticn the Govt servant
shall be entitled t¢ claim a sum ejuivalent to the amcunt c¢f his
pay plus allcwances for the pericd of the notice at the same rates
at which he was drawing themn immediately before the terminaticn of
his services cr, as the case may ke, fcr the pericd by which such
notice falls short ¢f one fnonth. "

2. On a perusal of this Rule, it is akundantly clear that only the

gervices of a tempcrary employee caﬁ ke dispensed with under Rule 5(1)

of the CC5(TS) Rules.

10. The Apex Court of this country consistently delivered the judgment

on status of a prckaticner. In Farshctam Lal LDhingra Vs. [0, AIR 1953

SC 26, which is regarded as Magna Carta cof the Indian éivil Zervices by

the Hen'ble Supreme Ccurt and held as under:
"An ar.pc:intﬁent tc a permanent peet in G:vt service cn probation
means as in the case of a perscn appointed by a private employer
that the servant =o¢ aprcinted is i:a}:en on trial. The period of
preckaticn may in scme casez be for a fixed period e.g. for six
menths cr for cne vear cor it may ke expressed simply as '¢n
rrckaticn' withcut anv specification of any pericd. Such an
emplcyment c¢n prckaticn under the crdimary law of master and

servant ccmes to an end if during or at the end of the probaticn
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the servant so appcinted on trial is found unsuitable and his

service is terminated by a notice."

11. In State of Bihar Vs. Gopy Kishcre Prasad, AIR 13:0 SC 689, it was

held by Hon'ble Sirha C.J that termimation without notice kut after
holdingl an énquiry into the alleged misconduct or efficient or some
similar reascns would be punitive.

12, Hon'kle Supreme Court gave a new diménsion to the legal princible

on the status of prchationer in the 3tate of Crissa Ve. Ram Narain Das,

AIR 1961 SC 177 and held that if the purpose of enjquiry is to ascertain

whether the emplcyee is fit to be contfirmed and not the enjuiry into the

‘charges of miscconduct, inefficiency, or negligence, the termination of a

probationer is upheld.

13. In Madan Gopal Vs. State of Punjak, RIR 1262 3C 531, it was held

that if the report of enquiry is abdut misconduct and the termination

was based on such repcrt the order of termination was punitive.

14. This theory of 'cbject of enquiry' was again emphasised in Jagdish

- Mitter Vs. U0I, AIR 19641 &C 443, Hon'ble Gajendragadkar, J, while

delivering the judgment of the Apex Court held that if the enquiry was
held only for the purpose of deciding whether the temporary servant

would be continued or not it could not be treated as punitive.

"15. In Champaklal Chimanlal Shah Vs. UOI, AIR 1964 SC 1354, it was

held by Hon'ble Wanchco,J. that the order of termination scon passed

after preliminary encjuiry held not punitive as the purpcae of enquiry is

to find aut prima facie case to start with regular departmental enquiry.

16. In Shamsher fingh Vs. State of Punjat, AIR 1974 3C 2122, Zeven :
Judges Bench cf Hon'ble Supreme Court held that before the prckationer
was confirmed, the authcrity concerned was under the cbligation to
consider whether wcrk of the prckaticner was satisfactory or whether he
was suitable for the post. It was fﬁrther held in this case that if the
chiect of enquiry was to ascertain the truth of allegations of
misconduct and the ermjuiry oificer gave his finding on allegaticns of

misconduct the order of termination hased on such recommendations in the




repcrt is punitive. Therefire, the crder of termination of services of
Sri Ishwar Chand'Agrawal was held clearly Ly wey ¢f punishment in the
facts and circumstances of this case.

17. In case cof Cil & Matural Gae Company Vs. I[r.Md.Z.Zikandar Ali,AIR

1980 2C 1242, it was held that prckaticner had nc right to the service.

Their lcrdship of Supreme Ccourt in para 7 «<f the judgment chkserved as

follows:
"It is ckwvicus that a terﬁporary emplcyee is appcinted on protaticn
for a particular pericd cnly in crder to test whether his conduct
is gocd and satisfactery so that he may ke retained. The remarks
in the assessment rcll merely indicate the mnature of the
rerfermance put in by the c-fficer fcr the limited purpcse of
termining wvhether cr not his prekation shculd ke extended. These
remarkes were nct intended tc cast any stigma."

12. In Ancop Jaiswal Vs. Scvt of India, (1954) 2 20C 269, Hen'kle

Supreme Ccurt held that if the real foundation fcr the order of
diScharge of the prchaticner was his alleged act c¢f misconduct such an
crder is p.miti\}e in nmature and was therefcre held as kad in law if

issued withcut fellewing Article 211 of the Constituticn of India.

19. In High Ccurt of Judicature at Fatna Ve. Fandey Madan Mohan Frasad

‘€inha & Ors, 1997 SCC(L:2) 1703(II) their lerdship of Hon'ble Supreme

Ccurt cf India was pleased to cheerve as follows:
"There is nc ckligation to communicate the adverse remarks to the
petiticner Lefcre taking decizicn to terminate hie services on the
lasis of the adverse material. Fut unccmmunicated adverse material
can ke taken intc ccneideraticn fecr assessment of suitability of
the prchationer and fcrming decisicon tc,-o_t"e‘rminate his services.
Such ccnsideraticn showe non-arbitrariness of the decisicon.
Consideraticn c¢f ccmplaints regarding inte-érity, character and
mcrality of the prolbaticner and his alleged indulgence in drinking
and gamtling in taking decisicn to terminate his services dces not

chow that the decisicon is punitive."
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20. In Dipti Prakash Panerijee Vs. Jatvendra Math Ecse, Hon'‘ble Supreme

Court of India held that if findings were arrived at an enjuiry as to
misconduct behind the hkack of the officér or without a regular
departmental enquiry the simple crder of termimaticn is to be treated as
founded on the allegaticns of misconduct and will be bad but if the
enmuiry was not held, no findimrg were arrived at and the emplcyer was
not inclined to conduct enjuiry, but at the same time he did not want to
contimie the employee against whem there were complaints it would only

be a case of motive and the order would not ke bad. Similar is the

position if the emplcyer did not want to injuire into the truth of the

allegaticns becaus;e of d‘elay in regular departmental proceedings cr he
was doubtful abcut securing aae:]uate evidence. In =uch a circumstance
the allegaticns would ke a motive and nct the fcundation and the sinple
order of termimation would be valid.

21. In Radhey Shyam Gupta Vs. U.P.3tate Agro Industries Corpn.Ltd &

Anr., 1999 3CC (LiS) 4229, Hon'khle Supreme Court held that the

termimaticn of the cervices cof a tempcrary servant <r cne on prokation
on the hasis of adverse entries c¢r on the kasis ¢f an assessh]ent that
his work is not satisfactcory will not ke punitive inasmuch as the akbove
facts are merely the motive and nct the foundation. The reascn why they
are the mctive is that the assessment‘ ie nct decne with the chbiject of
finding out any misconduct on the part of the cofficer. It is done only
with a view to decide whether he is to be retained or continued in
service. |

22, In Chandra Prakash ZSahi Vs. Ztate ¢f U.F & ors, 2000 S22(LssS) €13,

it was held that prchaticner has no right to pd-:t. Therefore his
services can ke terminated during and at the end cf prokation on
misconduct. If however there are allejaticn of sericus misconduct for
which DE conducted hkehind the back to ascertain the truth, such
termimation ie tc he treated as punitive kiat if the enjuiry was fcr
determining the suitability of a perscn for retention in: the service/

confirmation.
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23. In EKarnataka State Road Transport Corpn & Anr. Vs. S.Manjunath

200 SaC(Lag) 629, the Hon'ble Supreme Court has laid down that

services of a tempcrary Govt servant can be terminated by an order
simplicitor. The order is simplicitor when the motive has only to assess
the suitability of a person concerned for continuance of his service
further more. But if the foundaticn of such termination is miscondact,
the order is stigmatic and camnct be passed withoaut following the
provisions given in Article 311(2) of the Constitution. -

24, Admittedly, the applicant was. selected through UPSC on the post of

.Appraiser in the year 1991 and his services were terminated vide the

impugned order dated 9.1.96, meaning thereby the applicant remained in

service of the resgcndents for more than 4% years. BAcccrding to the

* order of appointment, the applicant was initially appointed on probation

for a pericd of 2 years hut in the crder of appointment, there is no
mention about the be:‘:tention of prckation perircd. Therefore, it appears
that after completion of prchation pericd of 2 years, the applicant was
allowed to remain in service till h:}s services werz termimated by the
impugned order datéd 9.1.%5. Therefore, we are of the considered opinicn
that after serving for more than 4% years, the status of the applicant
does not remain as tempcrary and if his status is not tempc:réry then
provisions of Rule 5(1) of the CC3(TS) Rules are not attracted and any
order passed under this rules, is ab initio void.

25. The counsel for the applicant also argued that the abplicant
continued in service after successful completion of his prokation
period, therefore, he deemed to have been confirmed on the pr:ét and
services of the applicant in such situation should not have begn
terminated without following the provisions of Article 311 of the
Constitutior_l. In suppcrt of his conténtions, he has referred to:

i) Samsher Singh Vs. State of Punjab & Anr. (1974) 2 3CC 231,

ii) Paramjit Singh & Ore Vs. Ram Rakha & Crs, (1979) 3 SOC 478,

iii) M.K.Agarwal Vs. Gurgacn Gramin Eank & Crs, 1987 (Supgp) SCC 643,

iv) Dayaram Dayal Vs. State of M.F & Anr, 1997(8) Surreme 2,
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v) Deerti Prakash Panerijee Vs. Satvendra Math Bcse Naticnal Centre
for Pasic Sciences, Calautta, 1599(1) SS3LJ 23

vi) Chander Frakash Shahi Vs. State ¢f UF & Ors 2000(4) Supreme Today
510 | |

26, On the cther hand, the learned ccunsel fcr the respondents has

argued that the services of the arplicant were termimated as he did not

pass the departmental ezaminaticn within the pericd ¢f two years and he

has nct successfully completed the pericd cof prd:atvic-n. A trap case was

alsc filed againzt the aprlicant which ié rending hefore the Sessicn

v ——

Ccurt, Mumltal, therefur.e, the aprlicant was deemeé é_&:n [’cl.ﬁLatlf'vna‘_:- %a-ge

rlghtly terrm.natej kv the impugned crder dated 9.1.96.

27. We have given anticus ccnsideraticn to the rival cententions of

koth the parties and also reruzed the whole record.

28. In a leadiny case, V.F.Ahuja Vs. Ztate of Funjak, the cintrcversy

regarding prokation of a civil servant came hefcre Hen'kble Supreme
Court. In this case, the services ¢f the appellant were terminated

during the prctratich rericd c¢n the ground that he had failed in the

rerfcrmance of his daties administratix)ely and technically. Neither any

enjuiry ricvr any cppertunity of hearing was given to the appellant. The
impagned crder of terminaticn was set aside and qﬁached. In this case
the Hen'ble Supreme Court has alqo taken into consideraticn the judgment
of Deepti Pralkash Banerjee (supra).

20, In the instant case, the applicant after selecticn l.y the UF3C was
aprointed in the yéar 1991 cn prcohation fcy a pericd cf two years. There
vas no mentién about further extenticn of his prchkaticn in the crder of
apfcintment. The applicant was centinued till the order of termination
was issued. MNcthing was ccmmunicated as advers:e tc the applicant.
Howevef in a trap case, the charge sheet was filed ajainst the applicant
vhich is pendingy hefcre the Sessicns Ccurt, Mukai. Therearfter, the crder
ct terminafic-n under Rule 5(1) c<f the 223(T2) Pules was issued. In our
cc.nsidered cpinicon the previsicns of Rule 5(1) of OC2(TE) Rules are not

attracted in this case and the crder in question is not an crder
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gimplicitcr but it appears to ke an crder stigmatic, therefcre, the same
is liable tc ke Juashed.

30. We, therefcre, allew the C.A and cuash and set asgide the order
Annx. Al dated ©.1.%% Ly which the services of the applicant was
terminated and crder Annx.Al dated 19.5.97 Ly which the representation
of the arplicant was rejected and direct the respcndents to reinstate
the applicant in service ferthwith with all 'cc~ns.e:1uent ial benefits.

31. No corder as to ccsts.

(N.P.Nawani) (S.K.Agarwal)
Member (A).  Member (J)




