IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR
0.A.N0.383/97 Date of order: IS)I)ML
. Magan Lal Maena, S/% Sh.R.L.Meena, R/o Ramanwa Patti

Kalan, Disﬁt;Sawaimadnopdr -Ex-Statistical Inspector

. --Applicant.

Vs.
1. Union of India through Geaneral Manager, W.Rly,
Churchgate, Mumbai.

2. Divisioﬁal Railway Managér, W.R1ly, Kota.
3. Sr.Divisional Operating Manager, W.Rly, Kota.

...Reépondents;
Mr.S.K.Jain ( - : CounselAfor Epplicant |
Mr.S.S.Hasan : Counsel for respondents.

CORAM:

Hon'ble Mr.S.K.Agérwal, Judicial Member.

Hon'ble Mr.H.0.Gupta, Administrative Member
PER HON'ELEVMR S.K.AGARWAL, JﬂDICIAL MEMBER.

In this O0.A filed under Sec.l9 of the ATé Act, 1985,
tne Applicant makes a prayer to gquash and s2t aside  the2
order dated 17.7.97 (Annx.Al) passed by the appeliate
autnority and the order dated 11.4.97 passed by ' tne
disciplinary autnority> and. to direct the respondentsl to
reconsider the case of the applicant for inflicting lesser
penalty than the penalty of removal from service and to
reinstate the applicant in sérvice witn all consequential.
benefits. |
2. Facts 5f the case as stéted by tne applicant are
‘that while working on the post of Statistical inspecﬁor,
respondent No.2 issued memorandum of chargs-sh2et dated
29.1.96 to tﬁe applicant. Enquify officer was appointed who

conducted the enquiry and held tne applicant guilty. of
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deliberate and wilfull absence from duty from 27.4.95 to

22.1.96 and thereafter imposad penalty of removal from
service of the applicant vide order dated 11.4.97. The
applicant challenged the order in appeal but the appellate
autnority also dismiSsed the- - appeal vide orde; dated
17.7.97. It is statad that the applicant nas not committed
ahy miséonduct and the enquiry offiéer has conducted the
enquiry without following tne rules/procedure and thus
violated the principles of natural justice. It is further
stated that it is a no evidence césé, therefore, the finding
of tne enquiry officer is perverse and the punisament
imposed upon the applicant is disproportionaté to the
gravity of the charge. Therefore, tne applicant filed this
0.2 for the relief as above.

3. . Reply was filed. It is stated in the reply that tne

‘Enquiry‘Officer has conducted the enquiry as per rulass and

procedure and there has not been any violation of principles

‘of natural justice wnile conducting the enquiry. It is also

stated that the applicant‘himself did not apply for any kind
of leave for the period 27.4.95 to 22.1.96 and he himself
has conceded his abéence from duty for the aforesaid period.
Therefore, the absence of 8 months or ﬁore for whicn no
proper defenc2 has been given.nThe disciplinary authority
did not commit any illegality in imposing the penalty of
rémoval from service of the applicant. It is also stated
that the appellate authority after considering the report of
the enquiry.officer dnd after considering fne order of tne
disciplinary authority ha§ rightly dismissed the app2al vids
the impugned order dated 17.7.97. Thus the applicant nas no

case.
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4. Heard the learned counsel for the parties and also

perused the whole record.

5. The learned counsel for tne applicant argued that

the report of thne enquiry officer is,bésed on no evidence
therefore the finding of tha enguiry officer holding the
applicant guilty is pgrverse and on the basis of such report
the order péssed by-tne'disciplinary authority 'imposing the
punishment of removal from service upén the applicant is not
suétainable in'law. He further argued that if the Tribunal
\ < .
ié of the opinion that the report of the enguiry officer is

not perverss then the punishment imposed upon the applicant

is disproportionate to the gravity of the charge therefore

~the punisnment should be modifiéd'accordingiy. On the other

hand the learned counsel for the reéspondents argued that the
vabsence of the appliéant without getting the sanctioned
leave is fully proved by the statement of the applicant
himseIannd this fact canﬂot be denied by tne applicant,
therefore, absence of the appiicant froﬁ duty withouﬁ any
reasonable and probable cause 1is liéble to be punisned
saverely. Thus ‘the punishment of removal from service

imposed upon the applicant is not disproportionat2 to the

gravity of the charge.

6. We have given anxious consideration to the rival

contentions of the counsel for the parties and also perused

the whole record.

T On a perusal of the statement of the applicant

recorded during tne course of enquiry, tne applicant nhimself
has admitted the fact that the applicant was absent for the
period from 27.4.95 to 22.1.96. On the basis of evidence

produced, it is also abundantly clear that the applicant
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remained absent witnout getting ény kind of leave sanctioned

and aven ddriné the course' of enguiry’ né reasonable and
;robéble Causelhas-sﬁoﬁn by the applicant for his absence.

:Tﬁerefdre, holding the applicant 'guilty .for‘ wilfull "and
‘deliberate absence for the aforesaid period is fully
'gstablished_and we are not in agfeement with the learned
coudsel;for fhe applicant that it ié a case of no evidence
and the finding.ofithe enqﬁiry officer noiding the abplicant
guiltf is éefverse énd,no penalty‘can»pe imposedbupon such

.finding;

8. Now tne Qquestion arises whether the punisnment
ihposed upon the applicant is disproportionate to the
gravity of the charge.

9. In catena of judgmenfs High Court/Tribunal While.
exercising the'powers of judicial review it nas beén held
that if the punishment imposed ﬁpon the delinguent govt.

servant is disproportionate to the gravity of charge, the

‘ Court/Tribunal can interfere.

10. In Ranijit Tnakur's case, Hon'ble Supreme Court has

interfered with the punishment only after coming to the

conclusion that tne punishment was in outrageous definace of

" logic and was shocking. -

11, In B.C.Chaturvedi Vs. UOI, 1996(6) SCC 719(3), it

was held by the Apex Court that if the punishment imposed by
-£ne disciplinary authority or the appellate -autnority
appeérs to be disproportionate to the gravity of charge for
'Hign Court or Tribunal, it would be appropriate to mould tne
relief by directing tne,disciplinary authority or appellate
authority to reconsider‘the penalty impoéed or Lo shorten

the litigation, it may itself impose'appropriate punishmant




with cogent'reasons in support thereof.

12. A similar view was taken in Indian Oil Corpn. Vs.

Ashok Kumar Arora (1997) 3 SCC 72, it was held that the
Court will not interfere unless the punishment is wholly

disproportionate.

13. In Apparel Export Promotion Council. Vs. A.K.Chopra,

1999(2) ATJ SC 327, Hon'ble Chief Justice obssrved that High

Court cannot substitute its own conclusion with ragard to

the guilt of the delinquent for tnat of departmental

'enquiries unless the punishment imposed by the authorities

is either impermissible or such that it shocks the

conscience of the High Court.

l4a. Oﬁ'tne basis of the law laid down by Hon'ble Suprems2
Court, we can safely say that  the Court/Tribunal can
intérfére'Awitn the quahﬁum of penalty if the same is
disprbportionate to tne gravity of the charée or it shocks
the judicial conscience. |

15. ‘"The applicant in tnis case appears to have joined
the Bailway service in the year lQQl_and tﬁereéfter'ne.wés

promoted as Statistical Inspector through departmental

~examination on 19.3.93. There is nothing adverss on record

against tne applicant except ﬁne éharge of absenceé from duty
on the basis of the impugned order of punisnment has been

passed. The applicant was initially became absence due to

death of his mother and theresafter continued this absence

because of his mantal tension and it ‘appears that the
applicant has committed this -act because of his mental

tension. The applicant is a young man having responsibility

‘to maintain his family for so many years to come. In such

circumstances, looking to the gravity of tne charge proved

~
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against the applicant, ‘the puniSnment of removal from
" service will be too deterrent and disproportionate and =2and
of justice will be served if a lenient view is taken in
place of deterrent punishment imposed upon the applicant and
the applicant may be imposed any other penalty except th2
punishment of removal or compulsory retirement, as thne
disciplinary authority deems it fit after hearing the
applicant.

lo. We, therefore, gquasn tne impugned order of removal
from service of the applicant dated 11.4.97 (Annx.A2) and
the order of tne appellate autnority dated 17.7.97 (Annx.Al)
and direct the respondents to reinstate tne applicant in
service forthwitnh. We also diract tne disciplinary autnofity

.td:be
to reconsider the quantum of punishment /awarded to the

applicant for the alleged misconduct in tna 'light of tne
observations made by us as above. The whole exercise must be
completed within a period of 3 months from the date of

passing of this order.

17. No order as to costs.

(H.0.Gupta) (S.K.Agarwal)

Member (A4). . Member (J).




