?///////applicant was given appointment on the post of Scorting

In THE CEIITFAL ADMINISTRATIVE TRIBUHAL : JAIFUR EEMCH:
JATIPUR. ‘ :

CLALHG. 3491997 Date of arder: A-3-7% .

Jai Marain Meena 2,2 Shri Mool Chand Meena, b,/c Meena, aged
akbout 27 years, resgident of Village PBenada, FPost PBenada,
Tehsil Paszi, District Jaipnr, now-a-daye Sarting
Assistant, Railway Mail Service, Jaipur.

: Applicant

Versus
1. Mnicn of India through  the Secretary to  the
Government of India, Department of Posts, New
Delhi. '
2. The Chief Postmaster General, Rajasthan Circle,
Jaipur.
3. Zenior Zupdt., Railway Mail Service, JP-Divieicn,
- Jaipur.

. Respondents
Mr. £.F.Jain, counsel for the applicant
Mr. M. Rafiq, counzel for the respondents
CORAM:
HON'BLE SHRI ©O.F.3HARMA, MEMEER (ADMIMIZSTRATIVE)

HOM'ELE ZHFI FATAN FRAFASH, MEMEER (JUDICIAL)

ORDER
PER HON'BLE SHRI RATAN PRAKASH, MEMBER (JUDICIAL)

The 'épplicant herein Zhri Jai MNarain Meena has

" aprroached this Tribunal under Section 19 of the

Administrative Trikunals Ack, 1985, rraying that the
impugned order dated 17.7.19%7 (Annxz.3’l) terminating the

services of the applicant with the respondent departmznt b
quached and he ke declared in service with all

consequential henefits.

2. Facts which are relevant in brief are that the
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Asszistant with the respondent deparitment after gJgualifying
in the Type/Computer Test and interview. He was given pre-
training hefore being aprointed on the post of Sorting

Acsgistant from 1.5.195%% f£o 5.10.1599%% vide Annexure A,'5

dated 9.9.,199%¢ and alsc attended the postal training for 2

N~

months commencing from 7.10.1%9¢  vide letter dated
22.9.199% (Annx.A’d). After completion of hie training and
furnizhing »f =ezurity of Re. &,000 - as required by the

respondents, he Jjoined as Sorting A

/]

istant at Jaipur

0]

Railway Mail Sfervice under respondent No.3, the Senior
Superintendent, Railway Mail Cervice, Jaipmr Division,

Jaipur.

3. It is the grievance of the applicant that though he
continued to work satisfactorily and without any eomplaint
nf h%s superiors kut withont assigning any reason and any
ground resgpeondent Wo.2 vide the impugned letter dated
17.7.1997 (Annxz.A’l) terminated rhe =services <c¢f the
applicant under PRule &, Zuk-Rule (1) of the Central <Civil
' fervices (Temp>rary Service) Pules, 19:5% (hereinafter
te he referred as 'Rules <f 1%:%'), It is the case of the
applicant that his appcintment as ESorting Assistant has
been against a =lear vacancy of a permanent nature and that
his services cannct ke terminated by the respondents on the
plea that some ~riminal ~ase is pending against him. His
grievance is alsn that his order «f terminaticon is liable
te bhe quashed as it is vislative of Article 211 of the
Constitution of India keing hased upsn the misconduct..
Agqqrieved he has approached this Trikunal ta claim the

o
aforesaid reliefs.

L




— b e, T s - - s =

N

w

have
4. The respondents/ cpposed this applicaticn by filing

a written reply to which a rejoinder has also Leen filed by
the applicant. The stand «f the respondents has been that
the appointment of the applicant has conly hkeen a tempcrary
one against a temporary post of Sorting Assistant in the

pay &cale of Rs. 275-16dd and that his services have been

wn

terminated in azcordance with Rule of the <C.C.S.
(Temparary Service) Rules, 1935, It has also keen averred
that since according tc the verifircation report received

through the District Collector, a criminal case was pending

against the applicant. his service

0]

have been  rightly
terminated invoking the provieiosns of Rule & of the Rules
nf 1945 as theAapplicanf.has concealed the factum of the
pendency nf a crimiﬁal case against him. It has alsc been
denied that there hags beén any violation. of Articles 14 &

16 nf the Constitution cf India.

5. ' With the «consent of the pafties, arguments 1in
detail were heard on behalf of the applicant as alsc the
respandents for diesposzal of thié applicétion at the sﬁage
" nf admission itzelf.
A, The only questign which has to ke determined in
this applicatioﬁ ie "whether the appcintment of the
applicant as Sorting Assistant with  the respon?ent
AdAepartment has been a temporafy ~ne and that his services
conld be terminated under FRule & of the 2.2.3. (Temporary
Service) Rules} 1345 by serving a ncotice under Provigss to
Subh Pule (1) of Rnule E.Gf the 2.2.3. (Temporary Service)

Rules, 1965 2"
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7. Learned counsel for the applicant has advanced three
fold arguments. Firstly, that there keing no indicatiocon
whatscever in anvy of the communications reléting te the

appointment of the applicant to the cadre of Sorting

.Agssistants in the Railway Mail Service (RM3) his appointment

hag heen in a permanent vacancy and nit a temporary cone and
hence his services cannct ke terminated by iszunance ¢f the
notice under Rule 5 of the <T.2.3, (Temporary Service)
Rnles, 1965, The other «contentinn is that the order of
termination Annexure A ‘]l dated 17.7.1%97 is innccucus one as
it does not disclcze the reascn or the ground on the basis
of which the applicant's services have been terminated; more
go when the respondents allege that there has keen a
concealment nof fact by the applicant while submitting
application for appointment. Lastly, it has been urged that
if the respondents were of the view that there has been a
misconduct on part of the applicant in concealing certain
facts, termination of his servicez vide the impugned aorder
dated 17.7.1997 (Annx.A/l) is viclative of Article 311 of
the Constitutinn of India as the applizant has not Leen
afforded anv opportunity to defend himselif. In support of

his arquments the learned ccunsel has cited a number of

authorities; the relevant one wcould he referred hereinafter.

8. In contrast, it has hkeen argued Ly the learned ccunsel

for the respondents that there is no illegality or
irreqularity in the issuance of the impugried «order dated
17.7.1297 (Annx.3/1). The appwintment of the applicant has

been onlvy as a temporary 3orting Assistant with the
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respondent department. It has also Leen urged by the learned

counsel for the respondents that though both the impugned
order dated 17.7.1967 (Annx.A'1) and the order of
termination dated 17.7.12%7 (Annx.F,':Z) were tendered to the
applicant on the same day, but he feceived only Annexure A,'1
and refucsed to receive Bnnexure PR,)2 as is evident from the
notinge and report Ly the Incharge at HPD Jaipur as at
Annexures AR/l and AA’2. It has heen strenucusly’ argued that
the applicant wag duly served with the impugned order dated
17.7.1997 (Annx.F/’3). as per the rejuirement of Proviéo to
sub rule (1) of Rule & «of the C.2.8. (Tempcrary Service)
Fules, 1965 which nneyuivocally indicated that the
applicant'ea services having bLeen terminated forthwith, and
chall ke entitled to claim a eum ejuivalent to the amount of
his pay plus allowances for the perind ;f notice at the same

rates at which he was drawine

)

them immediately hefore the

1]

termination of his services cor as the case may bke for the
pericd by which such notice Qas short by one month. To
support his argument that the appointmenf -1 the applicant
has heen tempcrary:; the learned éounsel for the respondents
has aless» drawn cur attenticon to the appointment Erder ae at
Annexure F 74 dated 27.1.19%7,which specifies the terms and
conditions of the appointment of not only the applicant but
also cother eight perscons given appointment to the temporary
poete of Sorting Assistants in the pay scale of Fs. 975-15-
115-EB-20-16G0. It has, therefore, heen urged that in view
c¢f the terms and conditions incorporated in this appointment
order, the applicant's appointment being temporary without
cenferring any right for permanent absorption with a clear
etiprulatinon that the services can Le terminated at any time

after one month's notice given by the appointing aunthority

SL,///WithGUt assigning any vreascn; the termination of the

applicant vide the impugned c¢rder as at Annexure A,1 dated

he
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17,7,19%7 and as at Annexure BR’2 of the game date rcannat hbe

faulted.

<. In reference to the authorities cited Ly the learned
counsel  for the applicant vizo., 19224(31) 322 141 Emt.
Fajinder Faur Vs. U.2.T., 19%51(3) &2225%1 Om Frakash cSod Vs,

Himachal Pradesh Tcourism Development Corporaticon, 1991(2)

3]

ECC 325, EBabulal Ve. Z2tate of Haryana, 1750(387) (AIFP)1Z:2

)

Fam Ekkal ZSharma Ve. State of, Bihar,w 1987 GSuppl.3cs IS
Hardeepf Zingh Vé. State of Harvyana and 1971 Lab. & Ind.
Cases 721,F.H.Fhadniz Ve. State «of Méharashtra: it has keen
urged by the learned counsel for the respondents  that
lqoking to the nature of appointment of the applicant as a
temporary person, most of the autharities relied upon by the
learned counsel for the applicant relate to the categories
cf emplcoyees whose nature of appointmeht has heen permanent

and hence they are not applicable.

10. As chbserved earlier, the gueeticon which goes at the root

of the coﬁtroversy raised in this O0OA hévers Jround the
nature of appointment given to  the applicant by the
respondent department. 1In othér words, it has  to  be
deterﬁined whether the  appointment of the  spplicant as
Sorting Assistant with the respondent department haz hLeen a

tempocrary one and if so  whether his eservices can  he

terminated under Fule 5 «f the <.2.5. (Temporary Service)

Rulez, 1935 by service of naotice as rejuired under the

previse to sub-rule (1) of Fule &% of the C.2.2. (Temporary
Service) Fules, 19:5.° In this regard, contrary to  the
contention of the learned counsel for the applicant what is

discerned from the plezdings and the documents filed Ly the

parties in this arpplicaticn is that the approintment <f the

al_/ . N
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applicant as Zcorting Assistant has not Lbeen on a permanent
kasis hkut has keen & temporary cne terminakle by the service

of a notice under proviso to sub-rule (1) of Fule & of the

>

C.C.

10

o« (Temporary Serviée) Rules, 1565; In this regard a
reference is neceszery Lo the notification ‘issued by the
respondent department for direct recruitment to the cadre of
Postal/Sorting Assistants.for the year 1995 and forwarded to
the District Employment fficer, Employﬁent Exchange, Jalebi
Chowk, Jaipur as at Annexure AA/2 with' the additicnal
affidavit filed hy the respondents on 22.3.19%2 in pursuance
nf the Juery raiced by the Trikunal during the hearing oi
the arguments. From a perusal of this notificaticn it is
noted that 19 vacancies «f Scrting Asgsistant in the RM3
Jaipur Divisicn; Jaipur for the year 1995 as per the break-
up qiven was forwarded to the District Employment Qfficer,
Jaipur vide their communication dated 7,5.1095 alongwith the
requicition form annexed therewith to be used when calling
for applicaticons from the Employment Exchange. Calumn 4 of
thiz requisiticon form is very material which iz reproduced

as under:-

PR o I Moo, of Post to he filled
durationwise. '

Duration Moo of Posts

(a) Permanent
(b) Temporary: -
(i) Less than 3 months
(ii) Between 2 months and onevyear
(iii) Likely to ke continued
beyond one year. 19, .. el

From a perugal of the particulare given under <ol.d of this
requigiticn form, it is abundantly clear that 19 vacancies

of the Seorting Aseistants in RME Jaipur Divieion for the

"




\

vear 19%2% which were required to Lbe filled up were not

declared as rpermanent, kut were indicated 'Likely to ke

continued-beyond cne vear' nnder sub-clauze (iii) clause (b)

capticned as 'Tempecrary'. This is not the end of the matter:
because nature «of appointment of the applicant alcongwith
cther eight persons 'ﬁas further bkeen indicated o bhe
temporary post «f Sorting Assistant.in the scale ¢f pay Fs.
975-25-11580-EE-30-13é0 w.e.f. the date naoted against  the
name <f each <f the appointe%;which has'been 7.1.19297 in the
case «<f the apblicant vide thé appointment order dated
27.1.12%7 (Annxz.R/d). The argument of the learned. counsel
for the applicant that this appointment order Annexure FR/4
wvas not furnished to the applicant cannct he accepted. The
reascon is that on the cone hand the applicant ascserts that
after receiving pre-training from Z1.20155: fo E.10.15%%% and
thereafter successful completion of training <f 2% months
wee.fo 7.10.13%% he joined as Sorting Agsistant at Jaipur
FMZ under respondent Ho.2 i.e. Senisr  Zuperintendent,
Railway Mail ZService, Jaipur Division, Jaipur, but faor
reasons not discloced the applicént aéserts that he got his
appointment on a permanent post and not of temporary one;
Had the applicant joined his duties on the post of Sorting
Aesistant with respondent o2 in pursuance of any
appointment‘ crder other than the corder dated 27.1.1957
(Ann=.F,’d), there may not have keen any reference in his
pleadings akout his ‘undergeoing the rpre and practical-
training ‘and the thecritical training indicated in his
letter of appointment dated 27.1.13%7 (Annx.R’/1). If on the
cther hand the applicant was sure that hisz appointment was
against a rpermanent vacancy of Zorting Assistant with the.

respondent  department, he eshrould  have approached the
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Trikunal with clean hands by filing the 'appointment order!
in pursuvance of which he asserts that he joined higs duties
as Sorting Assistant with the RM3 Jaipur Division againzt a
permanent vacancy. In fact, the applicant has unsuccessfully
tried to wriggle cut of the implications of the terms and
conditions  incorperated in the appocintment order dated
27.1.1997 (Annx.F,’d) which in fact ie the Lasis through
which the applicant has entered the Government cservice.
Merely by asserting that the applicant was not furnished
with the atpointment order dated 27.1.1227 (Annxz.E/4); he
cann>t absclve himself! bf' the implicatione flowing from the
centente of this appointment crder. This appointment order
contains the terﬁs and conditicons on which the applicant has
been given appcintment and peosting to'the femporary post of
Scrting Aesisztant. Clause 2(a) of this appointment order
gives out in. unequivocal terms that the appointment: is
temporary and that it would not confer any rjéht for
permanent abscrpticon. It ﬁot only further layse down.that the
appointment is terminakble at any time after one month'é
nctice given ky the appocinting éuthority withcut assigning
any reason, but further malkes it aknndantly clear that the
appointinj authority veservel the right <f terminating the
services of thé appointee forthwith or hefore the expiry of
stipulated perind of notice by making payment to him of a
sum ejual to the pay and alleowances for the period of notice
or the unexpired portioh therecf. 7n the bésis of ahove
analysis and the docﬁments filed by the respondente, there
is no decukt whatscever that the appoinfment of the applicant
has hkeen a tempcrary one which was likely to ke continued

beyond cne year and not againet a permanent vacancy.
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11. It now remaine t¢ ke seen whether the termination of the

—
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applicant's @=zervices vide the impugned ‘erders dated
17.7.1927 (Annexure A 'l and Bnnexure E,//Z) hés keen in order.
In this regard, it is suifice to mention that since we are
of the conesidered opinion that the agpplicant's appointment
has keen a temporary one with the respondent department his
gervices could ke rightifully terminated in acecordance with
o8 the terms and conditions of hise appointment by issuance of a
nctice under provisoe to sub rule (li o Pule 5 oI the Rules
cf 1965 forthwith with & direction tc the applicant to
receive a sum ejuivalent t@ the amcunt of his pay plus
allowanées for the pericd of notice at the same rates at
which he was drawing them immediately hkefcre the termination
of his .services or as the cace may‘hé for” the pericd by
which such notice félls short of one menth. Th?ugh the
learned ccunsel for the applicant has é££§ﬁ§6ﬁ31y5 argued
that the notice dated 17.7.1%%7 (Annx.F,’2) wasz not zerved on
him and that eonly notice as at Annexure A ']l dated 17.7.1337
was received by him; yet thé factes which havé emerjed from
the pleadings of the rarties and documents filed by the
respondents are.to the rcontrary. The respondents have on an

additional affidavit:, filed a report Annexure AA'l dated

(W]

22.,7.1997 and the acknéwledgement ags at Annexure 3A'2 Jated

{

22.7.1997 endorsed by as many as seven departmental persons
affirming that theough the applicant received cone memo i.e.
Annx.2 ‘'l dated 17.7.1%97 on 19.7.1997; kit refused to accept
the othef mem> dated 17.7.1927 Annxz.F, 2 when it was tendered
te the applicant on 22.7.12%7 alego. It, thereicre, appears
that the applicant did not accept tHe mems dated 17.7.1%37
(Annx.R/2) terminating his services forthwith,; though it was
actually tenéeréd,to him’before seven departmental persons.

L]
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In our, view, there has hkeen a sufficient service «of the
memo dated 17.7.1%557 (Annx.P/B) npon the applicant and it

would ke presumed that he has full Fknowledge <f- the

‘contents thereof i.e. regarding termination of his services

forthwith wvnder Fole 5(1)(a) of the Funles of 1%:5 as also
about his right to <laim the pay and allowances'fo; the

notice pericd.

12. The argument, therefcre, =i the lesrned cocunsel for the
applicant to the eifect thaﬁ the impugned «order as at
Annexure 2,1 dated 17.7.12%7 has hkeen stigmatic: as it did
nct disclose the veason or thé ground on the basgis of which
the applicant's services were terminated has no foundation.
This argument «f the learned counsel conld have heen valid
if it would have been found  that the applicant's

appointment has Lkeen on a permanent hasis which has not

. been the case herein. Even if for arquments cake it is

accepted that the impugned corder as at Annx.A’‘l and Annx.
E,’2 did not disclose any reason cor ground for terminating
the services of the applicant it would not amount to any
illeqgality vitiating the order‘terminating the services nof
the applicant. The reason disclozed by the respondents in
their counter, is the conduct «f the applicant which bhas
forced them to terminate his =services. This condust has
been cf a period pricor to his joining the | Government
service. According to the respondents, the zpplicant iﬁ his
application) submitted seeking appointment to the post of
Sorting Assistanﬁ) has concealed the fact that there has
been a criminal case pending against him which according to
them has bkeen the hasgis for inveking the preovisions of Pule
£ of the <C.l.2. (Temporary Service) PRules, 1965 to
terminate the services <f the applicant forthwith. In other

wordss the conduct of the applicant which  has

e




compelled the respondentzs to terminate his services iz not
after his joining the =services witﬁ theA respondents, but
before his joining the Government service. Morecver in the
Attestation Form Annexure F,’2 annexed with the application’
form warning Mo.2 is clear that if any false informaticon is
furnished by thg appliéant or any factual informaticn is
suppressed while filling the Attestatioh Form and it comes
to the notice of the Scvernment at any time during service
of a person then his ser&ices are liable t= Ee terminated.
It, therefore, was within the competence of the respondent
department to terminate the services of the applicant whose
appointmen£ has bkeen a temporary cne on the post of Sorting
Assistant with the respondent Mo, 2 by inveking the
provisions 2f Fule 5(1)(a) of the Fules of 1365, It mayv be
termed at the mcst as a motive and not the ground to
terminate the =services of the applicant. It, therefore,
cannot bLe s&id tﬁat the impugned orders are stigmatic in
nature. Similarly, the argument c<f the learned councsel for
the applicant that the impugned order terminating the

services of the applicant is vinlative of Article 311 of the

(]

onstitution of India, therefore, has no substance as it has
been found that the éppointment ~f the applicant has keen a
temporary one and rprovisions of Brticle 211 of the
Constitution do net come into play for appointees of the
category of the applicant.

12. In view of o~ur- findings asz akove, the authorities relied

)

upon by the learned ccunsel for the applicant are of no
, .

assistance which mostly deal with stigmatic orders and not

orders of the nature of Annexure A/l and Annexure P/2 issued

in the case of the applicant. Gn the contrary, the decision
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of Hon'ble the 3Supreme Tourt in the case of PFaj Fumar Vs.

Union of India and others, 19%¢ (1) SLP 378 cited on hLehalf

of the applicént supporte the stand taken by the respondents
and not the applicant wherein in Fara 10 Hon'ble the Supreme
Court has observed that "when the s=ervice of a temporary

Government servant are dispensed with by innocucus order

even though the treason for taking such a decision is

misconduct or wunsatisefactory service praofile, it is not

necessary to

(p]

onduct an enjquiry hefore doing so." On facts,
however, Hon'ble the Zupreme Court affirmed that in the case
of Shri Raj Tumar the order terminating the service was not
an innccucus one but with stigma and hence it waes held fhat-
the termination order «f the applicant's services being
punitive in nature casting a stigma; the non-observance of
the principles o¢f natural justice vitiated the «order.
However, in the «case of the applicantiqs found in the
preceding discussion, the orders dated 17.7.1997 (Annx.A/1

& R/3) having hkeen fcund not to be stigmatic or punitive in

"nature, there has been nc fault on part of the respondents

in terminating the services of the applicant by involking the

provisione of Fule 5(1)(a) of the Pules of 1965,

14. TFor all the aforesaid reasone finding that the
appointment of the applicant as Sorting Assigtant with the
respondent having been = temporary "one; his services have
been rightly terminated wunder  Rule 5 of the C.C.S.
(Temporary <Service) Fules, 1955 Ly serving a notice dated
17.7.1937 (Annz.2/1 & Annz.F,’2) under proviso to asubk rule
(1} of Rule & of the CT.2.2. (Temporary Cervice) Rules,.1965.
Therefore, there keing no merit in this 0OA, the OA is
dismissed at the stage of admissicn. llo order as to costs.
Ao —"" ()

(RATAN PEAEASH) (O.P.JHARMA)
JUDICIAL MEMBER ADMIMISTPATIVE MEMBER




