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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH, JAIPUR

0. A, N}!o. 48/1997 Date of orders > 7 “20792——

|
\
N.W, ﬁathur s/o shri C.B.L. Mathur, aged around 45 years,

residént of R-6, Road No. 5, Ganpati Nagar Railway Colony,
|

Jaipuq. Presently posted as Commercial Inspector, Western
|

Railwéy, Jaipur Division, Jaipur.
| e e o APPLICANT,

i vVversus .
| :

| o _
1. Union of India through General Manager,

Western Railway, Churchgate, Mumbai,

Se lbivisional Railway Manager, Western Railway,

Jalpur Division, Jaipur,

3. shri Kishan Lal Sen,
;Commercial Inspector, Ny
éwestern Railway, Ja2ipur Division,
Jaipur. Resident of 1208,
:Niwai Mehant ka Rasta,
;Ramganj Bazar, Jaipur,
4. fShri 0.P. Kulshrestha,
fCommercial Ingpector,
D-109, Lalkothi, Siwad Area,
iBapu Nagar, Jaipur (Raj.).
5. SShri N.X, Bairwa C/o Shri H.L. Bairwa,
' B-151, Ramesh Marg, C-Scheme, Jaipur

6, | Shri Sanjeev Kumar Meena,

Sr, Commercial Ipspecyor.(Sr. CMI) ,
Commercial Branch, Western Railway,
Headquartgy Office, Ghurchgate-Bombay,
MUMBAI (Maharashtra).

| ’ s 2 o



-2 -

7. Shri O.P. Meena (Sr. CHI),
SI; Commercial Inspegtor,
w&;stern Railway, Railway Station,
S;rlkar (Raj.b.

8,  shri Randhir Singh (sr. CMI),
resident of 217/6, Road No. 6,
Gfanpati Nagar Railway Colony,

Jaipur (Raj.).
|
; o+ e RESPONDENTS.,

Mr. R.;N. Mathur, counsel for the Applicant.

Mr. U.;ID. Sharma, counse% for the Re‘spondent No. 1 & 2.
Mr. Sl%nil Samadari & Mrs, Haya Bansal, counsel for
Resporildents No, 3 to 8.

o

HON'BLE MR, A.P. NAGRATH, ADMINISTRATIVE MEMBER,

HON'BLE MR. J.K. KAUSHIK, JUDICIAL MEMBER.

: ORDER :

I( Per Hon'ble Mr. J.K, Kaushik, Judicial Member )

I

Shri N.N. Mathur has filed this Original Application

u nde;';

and h‘as\prayed for the following reliefss-

Section 19 of the Administx_'atiire Tribunals Act, 1985

"i) That the respondents may be directed to assign
seniority w.e.f. 1.9.1987 or in alternate prior
to 1.9.1987 with all consequential benefits of
salary and promotionss

ii) A declaration may be made that the private respondent
are junior in comparlson to the applicant in the
| seniority scale of B 1400-.2300 and the subsequent
\ ScalaS. .
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iii) That a declaration may be made that private
respondents shall rank junior in comparison
to the applicant in the cadre of C.M.Ij

iv) That the official respondents may be directed
to issue a seniority list in the cadre of C.M.I.
in the scale of B 1400-2300 in which applicant
may be assigned seniority above the private
respondentss

vy That the official respondents may be directed

' to give promotion to the applicant in the higher
scale of B 1600-2660 and in the scale of B
\

2000~ 3200 3
vi) That the official respondents may be further

directed to treat applicant senior in comparison

J to private respondents in both the scales,

’ referred to abovej

| viiﬁ‘ Any other appropriate order or direction which

j the Hon'ble Court thinks just and proper in

: the facts and circumstances of the case even

I the same has been not specifically prayed

! for but which is necessary to secure ends of
j justice may kindly also be passed."
|
i
|

2. The factual matrix of the case as stated by the applicant
ih t@e Original Application are that the applicant was initial
appointed as Commercial Clerk in the year 1975 after passing
the nguisite examination conducted by Railway Service
Comm%ssion. He was promoted on the post of Commercial
Inspéctcr,(.bereiﬁéﬁter. referred to as C,M.I,, for bravity ),
in the pay scale of K 425-640 on adhoc basis, from 01.11.84.
He w?g continued on the same till 04.10.1986 and in the‘
mean#hile he was allowed to undertake the selection test
for\khe same, held by the the Headquarter Office, Mumbail
butjbeing low in the seniority list he was not selected

and was reverted from 05.10,1986.
B

Se ?_The_applicant is sald to have submitted representation

|
against his non-selection but the same was not considered
by The Department., He was again assigned the duties on the
promotional pbst of C.M.I. (Control) w.e.f. 01.09.1987 and
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he wag continued on the same but the written orders were
issued only on 04.19.1959 (Ammexure A/1Y. A certificate
to this effect in the shape of merit certificate was issued
on 15,04,19388 (Annexure 5/2).“ He represented in the matter

and requested for grapt him fhe promotion to the post of
C.M.I1 from the date he was performing his duties i.e.

01.09?1987.

|
I
|
|

4, ?he applicant got another_chance to undertake the
selec&ion test conducted for the pﬁst of C.M.I., :.and

he wa% selected for the same vide panel dated 07.06.1991.
He wa g thereafter given the posting on the post of C.M.I.
on regular basis vide letter dated 20.06,1991.

Se %urther case of the applicant is that certain persons
were selected as Commercial Inspector against direct recruit-
ment quota in Septemher, 1988:as Commercial Apprentice. But
the respondents completely ignored the claim of the applicant
on the post of_C.M.I. from the datgjﬁgaicb he was performing

his duties. The applicant submitted representation dated

31.07.1991 requested for grant of promotion on regular basis
w.e.ﬁ. 01.09.,1987 on the ground that as per the circulars

of tﬁe Department, the vacancies were required to be deter-
mineq annually and to conduct the selection for the same
regu%arly. The representation did not ydeld any result,
the pplicant wanted the seniority to be above the saig
direct recruits but :'. they  xxx: were given the scale of K
160042660 in pursuance of -judgement énd since the Apprentices
were given higher pay scale they were given seniority in

the écale of Bs 1600-2600. A case was filed by the Union

of India against one shri N. Bhaskar and Ors. ( JT 1996 (5)
S5C 500y, wherein the Hon'ble Supreme Court held that the

*® 5..
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benefit of pay scale of ® 1600-2600 to all the Traffic/
Qommeqcial Apprentices, has been misunderstood and seniority
has been erroneously given to the Apprentices, Thereafter
the Aéprentices i.e. Private Respondents were given plsced
in the scale of R 1400-2300 above the applicant. The applicant
made fepresentation on 31.07.1991 for determining the
vacaneies year-wise ip pur suance with Railway Board circular
dated!25.01.1983 which has been reproduced in para 4(8) of
the Gtiginal Applicatien.

Be ﬂThe applicant was given promotlon against the vacancies

of the year 1986-87 and is evident from the seniority list

,dated 01,07.1991 (Annexure A/7) Against the name of the

applicant the date of actual worklng has been shown as
01.0?.1987. It has also been submitted that promotion to
the ﬁost of C.M.I, is given on the basis of seniority-cum-
suithility. The applicant appeared in the written test
conchted in the month of February, 1986 and qualified
the.eame. Thereaf ter he was promoted but the word “Adhoc"
has been usede..4nd since he was given the promotion after
qualﬁfying the written test, the period of Adhoc ie required
to @e count fer the purpose of determing seniority, in view
of ﬁhe various judgements of the Apex Court., The citation
of eumber of judgements have been mentioned in para 4(10)

of the Original Application,

7. . The Original Application has been filed on multiple
gro&nds mention in the Original Application, which we are
skining. R

1 .
|
8. . The Government Respondents have filed the reply to

the Original Application and have contrcverted the facts
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and griounds raised in the Original Application. The
respon‘ents have very specifiecally submitted that the

OriginLl Application is barred by limitation, Since the
applicant has himself admitted in para 1 of the O.A. that
respondents no. 3 to 8 have been assigned higher seniority,
in th"seniority-list issued in 1991. Thus the Original
Application is clearly barred by limitation. Further it

has bgen submitted that the applicant was granted adhoc
promo£ion to the post of Assistant Commercial Inspector,

for a limited period, vide 1etter dated 30.05.1985 and the
same s discontinued in xhk&y the year 1986 when the regularly
selecfed candidate became available. Thereafter he was glven
the a?hoc promotion only on 04.10.1989, It has also been
snecificmaverred that the representations(has been :ndicated

in th

({4

O.A. hag: never been submitted to the respondents.
As far as the showing the date of the applicant as wofking
on the post of C.M.I. from 01.09.1987 is concerned, there
- was qo specific formal order in the matter and no right

can be conferred for such utilisation. It is wrong to

_contﬂnd that the applicant qualified any test in the year
1986, The appl@cant has passed the selection only in the

year 1991, 1t is wrong to contend that the applicant was
prométed against the vacancies of the year 1986,

!

9. As far as the private respondents are concerned

1

]
J
they are directest recruits and are definitely senior to
the ?pplicantap The judgement of Union of India & Ors.
V/s | N. Bhaskar & Orsi has,ho relevancy as regards the
assi‘nment of seniority to the private respondents vis-
a-vii

direct recruits had joined their post in the year 1988

the applicant, The private respondents i.e. the

L B .7
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whereas the applicant‘was}giﬁen promotion on regular
basis | w.e.fe 20.06.1991and»the seniority is to be
gover&ment»tq the detevof joining on the posts of
regulér basis, Various decisions referred in the O.A.,
have po relevancy, since the services rendered on informal
and aﬂ hoc basis would not count for the seniority. The
senio&ity dated 01.07.1991 in subsequent seniority dated
08, 09 1995 have attained f*nality and cannot be assailed

. byu?ﬁ? applicastﬂatmthiﬁ,lsteNStase,and.the ¢laim of

assignment of higher seniority w.e.f. 01.09.1987 or prior
LSEIEHIOTY O NeNEL RERSEION e Tete . ,
thereto is cleaply berged by limitatian, delay and acquis~

cence. Therefore, this O.A., deserves to be dismissed with

- ¢ (ol t;‘Sn

10. | There is no reply filed on behalf of the private
S :

’resﬁondents.

|

1l.j TheurejeinQer_te the_reply has‘been fi;ed by the
app icant. It has been submitted that the representation
dated 31.07 1991 of the applicant was duly recelved by
the respondents and since the higher grade 1i.e. 1600-26é0
wastgranted_tQWQhe‘dlreqt recruits in pursuance to the
judgenent of the Hon'ble Tribunal, there was no question

tq‘have~contested the seniority position vis-a-vis the

diﬁect recruits,b Insfact,weven in.his representation

daﬁed 31.07.1991, the applicant has challenged the seniority

p031tion only on the ground that though he was continuously

_ wo:klng in the grade 1400-2300 since 01.09. 1987 against

tne clear cut vacancy he was entitled to get the benefit

from that date itself. And for the fault of the admini-

, stfatiqn for not condue ting the selection test for 4 years

babk, he could not get_tne chance fer appearing in the
selection by which regular promotions are granted,And meant:

ey 8 L
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the ldirect recruitment was made and direct recruitees
were allowed to join earlier and were granted the
senilority over the applicant. And after decision of

the Hon'ble Supreme Court the matter was settled and
the‘direct recruitees were entitled only to the grade
1400-2300 and the questicn of claim of seniority arose::.
The matter was immediately reminded. Further it has been
submitted that he appeared in the test in the year 1986

but he was not sufficiently zm senior, thus, could not

be empanelled and the certain other factual aspect have

been reiterated.
|
12. @ We have heard the learned counsel for the parties

andihave perused the records of this case,

13.] The learned cousel for the respondents have stressed
thefr objection regarding the limitation in filing the
rulé position, 1t has been straneously argued that despite
speJifc written objection regarding delay in filing of the
application, the applicant has not chaien.i any application
for?condonation of delay and untill and unless there is a
specﬁfi@ application for ¢ondonation of delay, this Hgn'ble
Tribunal has no power to adjudicate upon and decide the
matter on merits. It has also been submitted that the
Trih@nalzdggiﬁg% like to gather the reasons for filing

the application behond the limitation period prescribed
in éection 21 of the Administrative Tribunals Act, 1985,
from the pleadings in the 0.A. As per the rules inforce
there is a provision of explaining the delay by filing a
specificfapplication for-condonation of--delay whi¢h is

to be supported by an Affidavit. In absence of suéhégn

specific application the delay cannot be condoned.

...9..
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14. On the other hand, the learned counsel for the

applicant has argued at length and has tried to persuade

this Tribunal that the ©O.A. is very much within the time.
In addition to this, he has also narrated the reasons for
the gelay'by taking us to the various documents, Inigsmubh:
as he has submitted that the position of the private ‘
resgondents‘became élear only vide letter dated 16-12-1996

(Annex. R/6) theh they were assigned the seniority on the
post of C.M.I. scale 1400-2300 from the date of their
joi#ing in service i.e. in 1988, as per the judgement

|
of ﬁhe Hon'ble Supreme Court.
|

. 15.% The learned counsel for the respondents have

sub@itted that this order did not have any xX relation
|
t0 qhe seniority of the applicant in asmuch as the direct

recrultees were appointed to the post of C.M.I. much earlier

- i.e in the year 1988.(Even if they were granted the pay

scale of Rs. 1400-2300), whereas the applicant was granted

promotion to the said post on regular basis from 20-06-1991.

16.% We have given our anxious consideration to the basic
iss@e invblved in the present case and are of the view that
thefbasic claim of the applicant remains that he should be
assigned seniority from 01-09-1987, on the ground that he
has}been physically working on the post of C.M.I. in support
of His condonation, we were shown the service-sheet of the
appiicant as well as Annex, A/é and'the acting allowance
ioucher. Without considering and going into the merit of
the case since we are examining first the question of
limitation, it is to be ascertained as to when the cause

of action which is the subject matter of this U.A. has

arisen to the applicant. The first cause of action has

arisen to the applicant on 01-09-1987 when it is said that

eeel10

1
I



o

post

- 10 =’

there was vacancy when he was asked to work on the promotional

The sec ond cause of action arose to the applicant

when‘he was given the ad hoc promotion vide letter dated
04/10/1989 (Amex. A/1), in stead of w.2.f. 01-09-1987
theréafter the another cause of ction arose to him on
25;6§4;991, when he was_regglarised.op the post of C.M.I.,
in s#ead of the date from_Whiéh he wantgd his‘promption.
Theréaftgr seniority,was‘issued vide letter dated 01-07-1991
and ﬁis name was shown below the private respondents,

agaihst which he is said to have made a representation.

17. = Thereafter in our considered opinion no cause of

vaqti@p to bghérisen, thus, 0.A. ought to have been filed

by dl”Februgry, 1993 s;pcewhis'representation is dated

.OZH&ugust, 1991 (one“year plus six moﬁths_thereafter)

but the O.A. has been filed on 13-08-1997, thus, there
e _ =en il - _
is_#wdelay of about 4% years, even after giving all

| .
possible concessions.

18. It is the admitted position of the case that the
applicant has not filed any applbation for condonation
of gelgy.*Themappliqantmhas also tr}ed to_explain the
delay in the rejoinder to reply on the pretext that they
were waitiﬁg for the disposal of the case felating to the
Tra&fic Apprentice, which in our view hHad no relevancy
in the matter at all, since the cause of action has arisen
to Ehe appliecant much earlier even earlier to the appointment
of the private respondents.\Admittedly, OsA, is hopelessly
time barred and hit by the law of limitation and, therefore,
deserves to be dismissed on this ground alone. Bven the
regeated representations &o not extent the period

f | . b B



&

D

" ( J.K. | KAUSHIK )

- 11 -

of limitation and the Bbenefit of‘limitation can be extended

only in/ case where there are statu;gry remedies~for that

under these rules, as per the verdict of Hon'ble the Supreme

Court ip S.S,‘Rathere_Vs. State of_M.P. (AIQ (1990} SC 10).

In the 5resent case, there was no such stat@fory representation
in the|present case. As regards the power of the Tribunal to
condona the delay, there has to be a specific application
explaiglng the delay and giving good and sufficient reasons

for coAdonation of delay and until the delay 1s condoned, the
case cannot be decided on merits. We are supported in this
prop051tion by the judgement of the Hon'ble Supreme Court in
R.C. Sharma Vs, Udham Singh Kamal & Ors. (2000 (1) ATJ SC 178),
It was a Civ1l Appeal filed ag&inst the dec151on of the Tribunal
which d901ded the case regarding no-promotlon on merit,

which was time barred over-looking the statutory provisions

contaand in Section 21 (1) & 3 of AT Act, 1985, The Apex

Cou?tvﬁas h?1Q,th%t Trloungl wvas not righﬁ”iﬁmdeciding the
O.A,_oﬁ_meritgf_Sim@;ar view»hasﬂbegn(taken by the Apex
Court”%nwseqretaryitq GQth of India and Anr. Vs, Shivram
Mahadu Gailwar ( 1995 Supp. (3) SCC 231 ). In this view of
the‘mayté;,‘we‘do not find that there is any need to adjudicate

upon and decide the controversy involved in this case on merits.

19, ﬁaving regard to the provisions and position of law,
the principles laid dgwn by the Hon'ble Suprsme Court in case
of 5.5, Rathore Vs. State of M.P. and HeR. sharma Vs. Udham
Singh ﬁamal & Ors. (Supra), we 2re of firm view that the

O. A, deserves to be dismissed on the ground of 11m1tation
withog going into the merits and the O.A. is accordingly

dismissed. However, there shall be no order as to costs,

PN ot (s

( A.P. WAGRATH )
Judl, Member | - Adm. Member




