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Uriginal Appllcatlon No. 346/97

nesh Kumar Sharma, S/0 Shri Ram Bilash Sharma

r/o House No, 4-Gha-7, Mahaveer Nagar—III, Kota.

khdev, 8/0 Shri Gopi Lal Ji, r/o ng. to
ddle School behlnd Marshi Mata Tempie.

Myrlidhar Tiwari, 8/o0 Shri Ram Karan,
r/o behind Sangam Pan Bhandar, Shivpura Crossing

Ko

Bh

Ra
ME

Ha

ta.

upendra Singh Man, 8/o0 Shri Jagdeep Singh Man

/o gr. No. 9/14MES'Colpny, Kota.

n Niwas, 8/0 shri Kanhiya.Lal,

r/o 308/4 near GIQI Line Fump House

S e ixota.

numan Frasad, 8/0 8hri Jagganath

r/o H, No. 341, Nayapura Kota.

Na@ir Hussin, S/0 Shri Abdul Hussin

r/
Ki

o Mukadam Saifi Colo ny, Chotti Magid,
shorepura, Room No, 10, Kota.

Chandra Mohan Jayant, 5/0 Shri Mathura

La
‘Se

Sy
Lall
Ko

Ra
Sen

L Jayant, r/o H.No. 216, Keshawpura
c. 6, Kota.

rendra Kumar Sharangl 8S/o, Late Shri Bassnti

Ojha, r/o 8/1 MES Colony, Statlor Road,
tao

mesh Chandra Sen, 8/0 late Shri Kalyan Mal
, /o No, 33/3 MES- Colony, Army Are a

Dadwara, Kota.

Ra
r/
Um
r/
81:

Gi

/o

dhey Shyam Sharma, s/¢ Shri Kanhiyalal Sharma
o 23/54 Sural &afaathan Rota.

ar Singh, s/o Shri Suraj Singh

o MES Colony, Nehru Park, Maharaja Land
ation Road, Kota.

rédhari Lal Yogi, S/0 Shri Bhanwar Lal Yogi
H.No. 4-N-5 Mahavir \Wagar III Kota.
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Bhilv Prakash Ragar, S$/0 Shri Ram Kalyan Nagar,
r/g No, 6-8~4, Kota.

aAditya Kumr Shastri, S/° zhri Prabhu Lal Ji Shastri
r/q Haldion Ki Brahampuri, Purani Dhan Mandi Kota.

Dezvendra Singh Hada, 5/0 Shri Bhanwar Singh Hada

r/e 853, Shastri HNagar, Bada Bhawan Dadabari
Kota, ‘ ’

Jitendra Singh Mastane, 8/0 Shri Gopal Lal
Hoq 23, 8aral Ka Sthan, Kota

Girraj fra.;ad Sharma, S/0 Shri Deveaki E‘anﬂan Sharma
/0 8/2, M i85 Colony, Kis Kota.

Kaphiya Lal, S/0 8hri Ram Narayana Ji,
Near Power House, Malipada, Haya Pura, Kota,

Klghdn Lal, 8/0 8hri Dokhri Lal
Nayapura Power House, Hear Hatajl Ka Chowk
KO".a-

Ram Sszhal, 8/0 Shri Phool Chand,
Ewe.ar Shop of Kathu Khati, Khatik Mchalla

Bheru Lal,. s/o Shri Bhawani Ram, r/o 1/4
MES Colony, Kota.

— = W
‘(U]. 1@5 Mahagpati-thawrerar, S/o _Shri E"iahapatl Chawrerar
r/aflé;!c.»e 4~Z-=3 Talwan@_— Lo RS

,K = g ’—“*—\_
\Etao - 20
Ball f‘-"iukand, S/0 8hri Ram Narayan, r/o
Hepr Khal Rogd, Sobhgya Furnitule House,
Khal Road, Kota.

Bhwesh Kumar Saxena, r/o No, 3, Sarswati Colony

3 Applicants.
by Mr. Vinod Goyal 3 Cophgel £0r the applicants.

-Versus-

Union of Ivryzdia throygh the Enginesr«in-chief
Army Head {uerters, Military Engineesring
Services, Kgshar House, Hew Delhi.

Comnander-in-Chief Enginesr, Sutharn Command
MES, ?um.
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3. Chief Bngineer { Jaipur Zone), MES Power House,
Bamil Park, Jaipur.

4. Commander Works Engineer, Mﬁs, lbcwer House, Road,
Bani Park, Jaipur.

3

5. Garrison Enginesr, MES, HNear Circuit House,
i{Otclc ’

2 Respondents.

rep. by|Mr, Banjay Pareek 3 Cognsel fox “tye respondents.

CORAM3 | The Hon'ble Mr. Justice G.L.Gupta, Vice Chaimman

The Hon'ble Mr. A.P. Nagrath, Administrative Member.

I'Date of the orderz‘ieg‘\ 0N

Per Mr, Justice G.L.Gypta

CRDER

Twenty five applicants, who are the civilian

employzes in the various offices of the Military Enginsering

Serviges ( MBS for short) seek higher pay scale, which
is bejlng pald to the emplcyees 1in the Centr gl Fublic

Works| Department {( CPYD for short ). Their claim raised

by way of notice was rejected by the letter vide

commynication dated 27.2.97 ( Annsxz., &.1).

2. It is averred that the educational qualification

required for the posts, mode of recruitment, functions

/ N
and duties discharged by the applicants are the same

as that of the employses in CPWD, yet the applicants
have not been granted the same scale of pay. It is
statled that the applicants are Diploma Holders in ITI/

TV T and have been working as Motor .ump Attendant,

Vgt
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Linemarnl, Wireman, Welder, Filpe Fitter, Carpenter etc

for the last more than 15 years and in sdme cases

Depart

- for moge than 20 years, but they have not been given

promotjﬂns as there are nc promoctional avenues in the

ent. It is averred that the applicants are

be ing paid in the scale of pay of #:.950-20-1150-EB-1150,

while their counter-parts in other Central Government

Departpents are getting pay in the scale of pay

Of R$41200-30-1440-E5-30-1800 and thus the applicants

are beling discriminated ?and there is violation

of Artlicles 14 and 16 of the Constituticn of India.

It ig [further averred that there beiny no promotional

avemues, it has led to stagnation in service. It is

pointed ocut that the Supreme Court has held in a

numbz & of judgements that there has t© be promotional

avenuTs. It is further pointed out that All India

MBS Civilians Draftsmen Associlatioen, had filed O.A.

No. 1929/88 in the Principal Bencﬁj%hich was decided

on 12L.8.91, directing the respondents to grant the

pay scale to the Draftsman Gr.I and Gr.II as was being

gran

pray

\
Bed to Draftsman Gre.l and Gr.II in CFWD. It is

& that the respondents be directed to grant the

pay scale Of Rs+1200-1800 initially in Technicazl Srowp *C°

to all the applicants with consequential benefits and

that

the respondelits be directed to provide promotional

avenues to the applicants in their respective posts.




3.

the cl

w5
The respondents in their reply have resisted

alm of the applicants. Denying that there is

stagnation it is stated that the agplicants have got

T 3 e
pramoticns, kt is averred that promotional avenues are

avalls

]

t@st.

1ble to MES employees on passing departmental trade

It is also averred that under the Assured Career

Pragression Scheme communicated vide letter dated 9.8.99

empl oy
of 12
24 yes
scale
liablg

It is

rees who coyld not get promotion after completion
years get higher pay scale &nd further after

srs of service get another ypgradation of pay

b It is pleaded that the application is

tH

> tO be dismissed as being barred ky limitation.,

averred that the servicCe cOnditions of employees

in CAD are entirely different and there cannot be any

-
compal

rison between the employees 0f two departments

i.e. TES and GPWD, for the purpose of parity in

the };.‘vt
fitma
vide
adopte
pay s
on th
Cl ass
of th

ass0C

ay scales. It 1s pointed out that in MES, Industrial

nt policy was notified by the Govermnment of India

letter dated 11.5.83 and the policy has besen

>d with effect f£rom 15,10.84 and that the

cales of Industrial Staff of MES was determined

2 basis of the‘reccmmehdations of the Bxpert
ification Committee comprising of Senior Officers
3 Ministry, Members of Federation/Union and

jation of various categoriss, appointed by the

Govermmant in terms of the recommendations ©f the

3rd Pay Commission. It is averred that the employees

workiny in different department cammot claim parity

in the matter of pay scales. It has been prayed that

the O,A be dismissed.

=
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4, ' In the rejoinder, the applicants have reiterated

the fat:ts stated in the D.A.

5. We have heard the learned cognsel for the

parties and perused the documents placed on record.

6. The learned counsgsel for the aplicants
contended that there is no difference: in the educational
qualiffication required f£0Or the employeés wOrking in

MES and CPWD and hence; ) there camnot be a valid
justifica£ion for different scales of pay. He poim:ed‘
out thiat in the matter of pay scale of Draftsman, the
Principal Bench has accepted the claim. He has cilted
some judgements in which the Hon'ble Supreme Court

has Oﬂserved that equal pay should be given for

equal W%ko

7. ©On the other hand, the learned counsel for

the respondents contended that Trib unal cannot be

justifiied in deciding as to in which scale of pay the

éanplbyees should be paid their salary. It was canvassed
that this is a policy matter and it should be left it

to the Government which acts on the basis of recommendations
of E#l:ert Body like Pay Commission. It was urged

that where the employees work in different departments

i.e., where the employer is not the same, the principle

"equall pay £Or equal work™ is not applicable.

8. We have cnsidered the rival cCntentiinse




9.

=

It has to be accepted that it has bsen the

consistent view of the Supfeme Court that Court/Tribunal

shouyld not interfere in the matter of pay scales f£ixed

by the Govermment.

In the case cof State of Harvang and another

, Civil Saqr*tariat Personal Staff Association

SCC L&S 822 ), it was observed that the claim

of "gqual pay for equal work® is not a fundamental -

right

of employee although it is a eonstitutiorxal

goal to be achieved by the Government. It was further

obseryed that fixation of pay and determination of

parity in duties and responsibilities is a complex

matter which 1s for the executive tc discharge. The

I
relevant observations at para 10 of the report are

reproduced hereunders

“ It is to be kept in mind that the claim

of equal pay for equal work is not a fundamehtal
right vested in any employee thoudh it is a
constituticnal goal to be achieved by the
Government., Fixation of pay and determination
of parity in duties and responsibilities is a
compl ex matter which is for the executive
to discharge. While taking a decision in
the matter, sewveral relevant factors, some
of whith have been noted by this Conrt in
the decided case, are tQ be cOnsidered
keeping in view the prevailing financial position
and capacity of the State Govermment to bear
the additional liability of a revised scale
of pay. It is alsc t¢ be kept in ming
that the priority given to different types
of posts under the prevailling policies of the
State Govermment is als? relevant factor for
cénsideration by the State Govermment, In
the context of the cOmplex nature of @,ssues
involved, the far reaching consequences of
a decision 1n the matter and its impact on
the administration of the State Government,
courts have taken the view that ordinarily
courts should not try to delve deep into
SOMINIStIative dgglglong pertaining to pay
ixatd ‘ ity. That is @C€ to_gay
that the matter is not justiciable or .
that the courts cannot any proceeding




Supereme

The relelvant observations appearing at para No., 12 of

-8-
against such administrative decision taken by the

Government. The courts should approach such matters

with restraint and interfere only when they are

satisfied that the decision Of the Gorermment is
1y i .o niuyst and prejudici

ored facto

qateris]l ond felevapt For g decision ii cpe me
Even in a case where the court holds the order

1l to

passed by the Govermment t¢ be unsustainable then
ordinarily a direction should be given to the
State Government or the guthority taking the
decision tu reconsider the matter and pass

a proper ordere.

The court shouldé avoid givéng

3 declaration g_:;anf Ly a partlicular scale of

pay and cYapelling

the samz. ... -

.~ o s ®

the Goverrment tO implement

-

( empha

sis supplied.

in the judgement, the observations of the

Court in the case of

rs ( 1993-SCC (L&S ) 157 ), were reiterated.

the report are re-produced he_reun&e-r.:

" 1lz. We du not consider it necegsary to traverse

£

the casé 25’13 which reliance has been placed by

Lio

that eqgua

scales 1g the 3

counsel £Or the appellants as

1t is well settled
mi i £

nd not the i

of want Of relevant data and scales for evaluating

1ici

and, therefore, ordinarily
courts will not enter ypon the task of job
evaluation which is generally left to expert
budlies like the Pay Commissions, ete. But

that is not to gay that the Court has no
jurisdiction and the aggrieved employees

have no remedy if they are unjustly treated by
arbitrary State action Or inaction.  Courts must.

however, realise that job evaluation is both
a difficult and time consuming task which
evell expert bodies having the assistance of
staff with requisite expertise have found
difficult to undertake some times cn account

perfomances of different groyps of employees.....

A XX
XXX

gl

XX X
XXX

XX X
XXX

1]
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and of

There can, therefore, be no doubt that gguation
of ﬁOStS and equation of salarieg is a cOmolex
matter yhich 1S best left to an exert bod

unless there is gogent material on record to come
to a firm conclusilon that a grave error

had crept in while fixing the pay scale for a
given post and Court's interference is absolutely
necessary to undo the unjustice. ®.

( emphasis supplied)

In the case of Union of India and others
hars vs. Makhan Chandra Roy ( 1998 SCC (L&S) 104 )%™

Supreent (dank

thelge
Tribur
obsary
employ

the Tr

P.Vo B

precated the interference by the Administrative

)ml in determining the pay scales. It was

ad that what pay scale shopld be given to a particular
ce is within the domain of the authorities and

L]

ibunal shopld not venture in the "£Orbidden field.

In the Casé of Union Of Inijis and ancther _ ug,

(ariharan and anothesr ( 1997 sC ¢ (L&s) 838 )

also 1

hostil
be jud
the G
In ths
againg

the qu
of the

t was observed that unless a clear cut case of

e discrimination is made out, there should not
licial interference with the pay scales fixed by
wvernment on the recommendation of Pay Commission.

it case thelr Lordships passed sewere strictures
t the Tribunal which had pa$sed the order on
estion of pay scales. It was observed at para 5

> report as unders

® 5, Before parting with this appeal, we feel

impelled to make a few observations. ©Dver the
past few weeks, we have come across several
matters decided by Administrative Tribunals

on the guestion of pay scales, We have noOticed
that gglte cften the Trlbunals are lnterferggg

i ‘nut thelr £y nctiun. It 15‘tht function of

he Government which normally acts on the
recomnendations of a Pay Comnission. Change
of pay scale of a category has a cascading

”fifz;;i;/ﬂ%——;——j

%
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effect., Several other categories similarly situated,

as well as those situated above and below, put
forward their claims on the basis of such change
The Tribunal should realise thot interfering
with the prescribed pay sczles is a serious :
matter. The Pay Commissicn, which gOes into the
problem at great depth dnd happens to have a full

" picture before it, is the proper authority

to decide upon this issve. Very often, the
doctrine of Mequal pay for equal work" is also
being misunderstood and misapplied, freely
revising andj@nhancing the pay scalés across
the board. We hope and truyst that the Tribunals
will exercise due restrainf)in the matter.
Unless a clear case of hostile discrimingtion
is made out, there would be no justification
for interfering with the fixation of pay scales.

. We have cUne gcross orders passed by Single
Members and that too guite often Administrative

Members, allowing such claims. These orders
have a serious impact on the public exchequer
too. It would be in the fitness of things

if all matters relating to pay scales, i.e.
matters asking for a higher pay scale or

an enhanced pay scale, as the case may be,

on one or the o¢ther ground, are heard by

a Bench compris ing at leest one Judicial Member.
The Chairman of the Central Administrative
Tribunal and the Chairmen of the State
Administrative Tribunals shall consider
issuing appropriate instructions in the

Copies of this Drder shall be comnunicated ‘

to the Hon'ble Chairman, Central Administrative

Tribuynal and to all the Hon'ble Chairmen
of the State Administrative Tribunals for
bringing this order to the notice of

all the learned Vice-Chairmen and
E"iember. W

Similar observations were made by the Apex -

Court|in the case of State of U.P. apd others vs.,
J.P. Chaurasia and others ( 1989 5cCC (L&s) 71 ).

10.

Court| ha

Trye it is in some other cases, the Supreme

8 passed orders or has ppproved the Orders passed

by the High Courts/Tribunals on the pay scales. However,

it is|noticed that the fact situation in thosé cases
was ‘V?J:y different.
/!

e
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In the case of Alvaro Noronha Ferriera and
i j ( 1999 4 sCC 408 )

the fact situvation was that the employer was common to
both categories of judicial officers working at Goa and
Belhi15nioh Territories, and the parity between the

éay scal es Df'judicial officers in Goa ané.Delhi

Unior Territory was disturbed for the first time when
the judiciél officers wOrking ix{Delh; were given the
higher pay scales but this benefit-was not given to the
judicial officers workifig in Goa. In tl}at pecullar
fact sityation, their Lordships all owed the claim

of the judicial officers wOking in the Goa Union

Territory.

In the case of State of U.l. and otherg.

vs. Pratap Narain Chaddha and others ( 2001 9 sCC 310 )

the fact situation was that a particular pay scale had been

given to the Diploma Holders in Printing and other

allied subjects working as Lecturers but the benefit

of the pay scale was withdrawn vide notification

issued in the year 1993. It was noticed that the

benefit of higher pay scale was givensfﬁtqs the

Diploma Holder Lecturers after they had put in 13 years
servilce and that was based on the report of the Pay
Commdssion. It is in those circumstances, the withdrawal
of higher pay scale granted by the Government was{iiji? |

held to pe arbitrary.

ot
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In the case of Chandigarh Administration

and otHers vs. Raini Vall (Mrs.) and others

(2000 (2) scc 42 ), the claim Of the teachers for the

particylar pay scale was rejec ted by the Chandigarh

Adminigtration on the ground that it had already informed

the Evia:iagement while permitting the start of 11lth and 12th

Classes that no more grant-in-aid would be provided

for th édditional staff and that there was shortage.

of funds with the Govermment. Pbserving that imparting

of primary and secondary educaticn to students is the

bounden duty of the State Administration, as it is a

Constituytional mandate that State shall ensure proper

edu@mticn to the stuydents on whom the future of the

scciety depends, and that the standard cf teaching cannot

be allowed tO suff'et.' on accﬂount of paucity of funds,

the claim of the teachers for "egual pay for equal work"

was agcepted.

The other case™) relizd on by the learned

counsel for the agpplicant i.e. Surinder Singh and gnother
vs. Bnoginger-in-Chief C.P.i.D. and others ( 1986 (1) scC 369 .

was in respect of a daily wager working in the CPWD,

11.

Sup

(X% is evident from the decisions of the

me Court that unleéss a clear cut case of discrimination

is made out, the Court is not justifiled to interfere

in the matter of pay scales. So also, the parity of

pay TCale can be claimed where the employer is the same.

Keep!

-

ing in view the aforesaid decisions, we cannot be

/




justified in issningFix‘ecticn on the pay scales.

12 As to the decision of the Principal Bench

of this Tribwnal decided on 12.8.91 in the case of

11 Indis MEs Civilian Draughtsman Associlation

s (_0D.A. No. 1929/88 )

e &

be stated that the employer was directed to grant

s

decided on 10.11.89 ).

13. Keeping in view the latest decisions of the

Supréme Court cited above, we cannot be justif ied

to vepture into the field of pay scales, evea though
it is| informed that the respondents had implemented
3 P 2 Pri
(q the decisions of the Calcutta Bench and Principal Bench

of this Tribunal in the cases cited supra.

14. It may also be pointed oyt that the case

for the respon ents in (\}the instant .D.A.is that the

pay and allowances of tlf;e appligants have been fixed

on the basis of MES Industrial fitment policy as notified
by thle Govermment of India, Ministry of Defence, letter
dated 11.4.93, which provides for prCmOtion‘ in specific
trades from unskilled to skilled Gr.I., It is averred
that the pay scales of Industrial St&ffs of MES has been

determined on the basis of the recommendations of the

et

> I

~
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Expert Classification Committee appointed by the Govermment

of Ingia on the basis of the recommendations of the 3rd

Pay Comunission. The Expert Classification Committee ctnsilsted
Qf senior officers of the i*iinistry and members of Federation

of the employees and varicus Union of different categories

This f act Bhas not been disguted by the applicants.

Kegping in ;?fi*@t the pay scales of the
~appl:i.«:ani:s, who are the members of the industrial staff

of MES, have been determined on the baéis of the
report Of the Expert Ciassification Comittée. the ra
&annot. be justification of interfering in the matter
of pay scale on the ground that pay scales of the same

categiry of employees is different in CPWD .

15, AS to the averments that there are no

promotional avenues £Or the applicants, it 1s stated
in the reply that promotion avenues are availalble

to MES employees on passing the trade test and also
ACP schefe has been introduced. The emplcyees who do
not get promotion are entitled to the upgradation of
pay tpP the next scale in fhe éadre on cOompletion of 12 -

years| service and £or second upgradation after 24 years

of service. Therefore it cannot be said that there are

no promctional avenues to the applicants.

16. As a result of the abowe discussion, we hold
that npo directions can be given to the respondents for the

grant| of pay scales t© the applicants at par with the




©
[

-] B

employees working in QWD even though the designation

i
e

i.

17

the |posts is the same in b th the estaplishments

=, MES and CPibe

. For the reasons stated above, We £ind no

mer it in this D.A and dismiss ite No order as €O

CcOstse.
| (- A @//
\VL, - e
(A.ﬁ.ma;:tth) _ G.L Supta )
? admihistrative Membel Vvice Chairmane.
& »
. jsVe
w¢




