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IN THE CEN1 RAL ADMINISTRATlVE TRIBUNAL 

JAIPUR BENCH, JAIPUR 

O.A. No. 
T.A. No. 

25 7/97 Sc C~l:~ No • 
256/97 

199 

DATE OF DECISION l9 ·"" f} -- li8 7_ 

n :..._u_l_s:._P._a_m_a_n_d_P_::t_n_·~_h_t1_. _R_a._m_r-·;-s __ ,_e_n_;;,._Petitioner 

:t-ir. Aj ·~Y P.ast ·')•;J i Advocate for the Petitiooer (s) 

Versus 

·---Respondent 

_r-_Ir_-_. _l_·a _• I_·:_ •• J_.::J._:l_· r._·., __________ Advocate for the Respondent ( s) 

CORAM t 

The Hon'ble Mr. 0 .P .Sh~rma, A·:lrnirdst r.~t iv•!: Member 

The Hon'ble Mr. Ratu.n Prak•;.::h~ JudL: ia.l H=:mb.::.r 

I. Whether Re[lorters of local pap~rs ruay bB allo\\:l)d to .soe the Judgement ? \ . .....-

2. To be referred to tho Reporter or not ? 

3. Whother their Lordship~ wish to see the fair copy of the Judgement? 
,./,.,.·· 

4. Whothtr it needs to be circubt'ed to other Benches of th@ Tribunal 1 

~~ ·Q\ 
(Rat .~n J;·rb.'r:-ash) (0 ·f' -~31 u.-rm.k) 
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Ill THE ('EtlTRAL l\DMilliSTHATIVE TRIEUUAL I LTAIPUP BEIK~H I 

JAIPUR 

Date ·=·f .:.rder 

OA N.: .• 257/1997 

naula Ram, preeently working as Income Tax Inspector, 

N.C.R.Building, Statue Circle, Jaipur 

•• Applicant 

Versus 

1. The Union of India through ite Secretary, Ministry of 

Finance, New Delhi. 

2. The Chief C~mmissi~ner of Income Tax, Rajasthan, 

Jaipur. 

..Respondents 

OA tk .• 256/1997 

Panchu Ram Meena, preeently working as Income Tax Inspector, 

ITO Office, Alw3r (Raj3sthan) 

•• Applicant 

Versus 

1. The Union of India through its Secretary, Ministry of 

Finance, New Delhi. 

2. The Chief Commissioner 0f Income Tax, Raja2th3n, 

Jaipur. 

Mr. Ajay Rastogi, courisel for the applicants 

Mr. N.K.Jain, counsel for the respondents 

CORAM: 

• • Resp.:.ndent s 

Hon'ble Mr. O.P.Sharma, Admi~istrative Member 

Hon'ble Mr. P3tan Prakash, Judicial Member 

ORDER 

Per Hon 1 ble Mr. O.P.Sharma, Administrative Member 

Since the ess~ntial f3cts in both the OAe are 
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virtually identical, these are being dieposed of ty a common 

order. 

2.. Apt:.li.:::ante 8/Sht"i tlaula F.am and Panchu Ram Meena have 

r:·rayed in theit· applicati·:·ns filed under se.:::ti·:,n 19 .:-.f the 

Administrativ8 Tribunals .1-\•:::t, · 1985 that the <::.rdet·=- dated 

lOth June, 1997 (Annexures Al, A~ and A3) ty which persons 

C·thGr than/juni.:·r t.:. the appli.:::ants have l:·een pr.:.m.:.ted t.:. 

the pc.st ·=·f In·:::o:,me Ta:-: Offi·~er, denying the rio;yhtful claim 

C:r. c.f the =tppli·:::ants, may be set-aside t·=· the extent that these 

r e 1 at e t ·=· n ·=· n- .::: ·=· n s i de rat i C• n c. f the ·::as e s C• f the a r:· 1=· 1 i .:::ant s 

for promotion. The applicants have sought a direction to the 

P·Jst .:,f In•::.:.m·~ Ta:·: Offi·:::er .:.n the basis cf the list ·Jf 

Income Tax Inspectors who have qualified in the departmental 

Income Ta:-: Officers, whir;h has been 

publiehed on 7th February, 1997 (Ann.A5) and if it is found 

that the7 are suitable for promotion as Income Tax Officers, 

they may be granted pr.:•m•:.ti·:·n as su:::h H.e.f. the date \·lhen 

their juniors Here granted promotions vide orders dated lOth 

June, 1997, \vith all •:::.:.nse.:juential benefits. T_here is a 

further prayer that any .:,ther prejudi.:::i.31 O:ot'dE-r affe.:::tino;J 

th·= rights .:,f the at=·r:·li·:::ants may be tal:en C•n re.:::.:.rd and 

after examining it, it may be set-aside. 

-\ 
I 3. The factual position may be stated briefly as follows. 

A~_:.pli.:::ant Shri llaula F.am bel.:•n92 teo :1 2·::heduled Caste and 

applic~nt Shri Panchu Pam Meena belongs to a Scheduled 

Trite. The result of the departmental examination for Income 

Tax Officers, Group-E, held in July, 1996 w~s declared vide 

c.:.mmun i ·::at i .:.n ( Anne:-:ure-A5) • In this 

communication, 45 candidates holding the posts of Income Ta:-: 

Inspector, Head Clerk etc. were declared tc have fully 

qualified the departmental examinatiJn for Income Tax 

'-- ·------~ 
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C•fficers, ·3r.:.up-B, \·l.e.f. ~:0.7.Eo·;~~: .• llame o:.f Shri Haula Pam 

figures at 3l.no.3 and that of 3hri Panchu Ram Meena figures 

at Sl.no.7 in this list. 0n the b3sie of their n3mes 

figuring in the eaid communicati~n at Sl.Nos. 3 and 7, they 

expected to be promoted to the rest af Income Tax Officer in 

acc.:.rdan.:::e with their turn. I-1.:-.wever, the reep·:·n.:lents have 

denied prcmotion to Shri naula Ram whereas they have 

promoted Shri P.Ha=rath wh} is below Shri Naula Ram in the 

Panchu Ram Meena as per his turn 0r number in the eeniority 

liEt who have qualified the departmental 

e:·:aminati-:-n vide A_nn.A: .• The appli.:::ants ~-Jere als·:· entitled 

to promotion en the basis of the reservatione available to 

the Scheduled Caste.s and Sche.juled TeiJ:.es but pr.:.m.:.t i.:··ns 

have been denied to:. them \·lith.:·ut taJ:in9 int.:· a-::.::.:.unt this 

aspect either. The ground on which promotion has been denied 

to them is that while the general category candidates have 

qualified the der:-3rtment:tl examinati.:.n \·lith I:.O?s m::~rl:s, the 

applicants who belong to SC and ST communities eespectively 

have qualified the departmental examinati~n with relaxed 

stand3rds, under whi.::h candidates bel-:.n-;,tin·;J t.:. SC' and ST 

communities 3l"e granted eelaxati~n to the extent of 5% marks 

f·:•r ~_:.assing the e:-:aminati-:.n. The t·esp.:.ndent2 have r.::lied 

upon the ratio of the judgment of the Hon 1 ble Supreme Court 

denying promotions to the applicante. According to the 

apr:.licants, the af.:.eee.ai'd jud9ment is no:·t ar·pli.:::able in the 

facts of the present C3se 3nd the matter in dispute in the 

jud9ment .:.f the H.:.n 1 ble Supt·eme C·~ut·t in 2 .• Vin·:·d I~umar 1 s 

case did not relate t~ the Income Tax Department. The 

applicants were, however, granted two advance increments on 

passing the departmental examin3tion vide orders Ann.A6 

q ~/ 

-- --~-
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passed in the caees of both the applicants. 

4. Further according to the applicants, no amendment has 

been made t0 the rulea relating to holding of the 

de:r:.artmental e:-:aminati.:.n and still the apt=-li.::ants have ri·:·t 

been considered as qualified candidates for promotion ta the 

past of Income Tax Officer on the basie of the judgment of 

the Han'ble Supreme Court referred to above. Promotions in 

similar •:: i rcumet ances have, h.:.Hever, been 9rant ed by the 

r resp.:.ndents t·:· no:·n-t;Ja::etted o:·fficials as seen fr.:.m Ann.ll.7 

annexed to both the OAe. Therefore, the action af the 

reet=·C·ndents in ign.='ring the candidature .:.f the apr:·l i·::anta 

for promotion to the past of Income Tax Officer is 

arbitrary, ille·Jal and vi.:.lative .:.f pr·:·visi·::.ne .:.f ArticlEs 

14 and 16 af the Constitution. 

:. • The res p ·=· n dent s i n the i r rep 1 i e e h a-" e s t 3 t e :J t h a t 

alth·:·u;;yh ae r_:,er rules, rela:-:atic.n c.f marl:s i2 3Vailable t·J 

the e:-:tent c.f :.!?:. f·::.r ee.::urino;)' the minimum .:jualif~'in<;J mat~l:s 

in the departmental examination, the Hon'ble Supreme Court 

in its jud;;yment delivered an 1.10.1996 in the case of 

S.Vinod Fumar (supra) has laid down that no relaxation can 

be granted to reserved category candidates in the m3tter of 

.securing the minimum qualifying marl:s 

eligibility for consideration for promotion. At the time the 

reeult •:•f the departmental e:-:aminati.:.n HaS de·::lared vide 
~ 

Ann.~5, the aforesaid judgment of the Hon'ble Supreme Court 

could not be considered and the applicant:: Here Hrongly 

declared successful although they had net acquired the 

minimum q~alifying mark:: vi::. ~0%. Therefore, they could not 

be treated as eu.::.::-eseful in the departmental e:-:amin.:tti.:•n. 

When the mattet· went bef.:·re the DPC f·:•t' pr.:.m.:.ti.:.ns, a liat 

af eligible candidates. was submitted to it by the Department 

fc.r its .x.nsiderati·:.n. At the time ·=·f t=•reparati.:·n ·=·f the 
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list of eligible candidates, the Department W3S aware of the 

law laid down by the Hon'ble Supreme Court and, therefore, 

the applic3nte were not considered as eligible for promotion 

be•::ause they had n.:.t a.::quit·ed the minimum qualifying marJ:s 

in the departmehtal examination. Others who had acquired the 

minimum qualifying marks wer0 treated as eligible and their 

names were placed before the DPC. The applicants were, 

therefore rightly denie~ promoti0n. The judgment of the 

C· H.:;n 'ble Sur,:.reme c.:.urt is binding .:.n the resp.:.ndente under 

Article 1-11 .:•f the (~.:.nstituti·='n :.f India~ Even if the 

relavant rules have nat yet been amended, still the 

resp.:mdents are .:Juty b.:.un0 tc. · foll·:·\·l the la\v laid .:k•\·m by 

the Hon'ble Supreme Court. There are no specific averments 

in the OA about prom~tions made in respect of non-ga=etted 

cadres aa per Ann.A7 in violation 0f requirements of 

securing minimum qualifying m3rks for c3ndidates of all 

categories. They have added that in case any bonafide 

irregularity has been 6ommitted, it cannot be allowed to be 

perpetuated. They have denied that there hae been any 

violation of any Articl~s of the Canetitution in the matter 

of denial of promotion to the applicants. 

E.. [•uring the ar9uments, the leat·ned •::.:.unsel f.:.r the 

apr_:li.::ants stated that fct· the puq: .. :.ee c·f grant ·=·f 3dvance 

increments to the applicants on passing the dep3rtmental 

examination, the respondents had .::onsiered the result Ann.A5 

as valid but had chosen to ignore it when it came to 

same Ann ~A::. He added th3 t the judgment ·=·f the Hon 't.le 

Supreme Court in S.Vino~ Fumar'e case did not specific3lly 

deal with the .::3sea of Income Tax Department and there waa 

nothing in the judgment from which it could be inferred that 

the applic3nte were not entitled to promotion:: on the basis 

~j 
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eof the re:=ult de·::lared as at Ann.A5, .:.n.::e they had p:tseed 

the examinati·:.n in ac·::C·t·dan.::e \vith the rules prevailing at 

the time .:.f passin9 .:.f the departmental e:-:aminati.:.n. Even 

now, ac~arding to him, the rul~s relating to passing of the 

departmental e~aminaticn, which entitle candidates belonging 

uf marl:s, have n·:ot been amended and, there fct·e even t .:.day 

the reeult at Ann.A5 is valid f·'::ll" the purp•)Se ·O:·f 9rant -Jf 

0 promotions to the appli~ants. He further stated that 

vacancies againet which promotions were sought were far 

earlier year::: and f.:,r this reas·:on al s.:. the applicants are 

Hon'ble Supreme Court relied upon ty the respondents. Also, 

according to him, the Department h:ts not :tpplied its mind to 

the judgment and the facts ·of the ~ase. Instead the 

I•epartment appears t :· have me·::hani •::a LV~/ relied up.:•n an OM 

Training, Govt. of India, which relying upon the judgment in 

S.Vinad Yumar's ca2e provides that henceforth there shall be 

no separate standard of evaluation for SC and ST candidates 

for promotions. ( The said OM dated ~~.7.1997 was presented 

bef·:·t·e us during the hearin9 t-y the l-earned •::·:·unsel f.:.r the 

resp.:.ndent s and a .::.:.py there.-) f has al s-:'1 been given t ·-=' the 

learned c.:.unsel f·:·t· the appli·:::ante. A .::.:.py .:;f this OM has 

teen taJ:en .:•n recc.r:d and this has f,:.rmed the basis ·=·f the 

. aro;yuments by t .. :.th the le.at·ned ·:::::·unsel fc.r the parties}. 

7. The learned .::.:.unsel f.:.r the appli.::ants ale·:· .:::ite:l 

before us the following judgments in support of the case of 

the applicants. 

i) Dalip Singh and Ors. Vs. Union of India and Ors., 1981 

(1) SLJ 470 delivered by the Delhi High Court on 15.10.1980. 

In thie judgment delivered t ~. 1 ·.y a .... 1~9 e Member Bench 

--------------~-------------- ~- ------ ...... ~-~T~ ·---~-~~- ----
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the issue was whether the circulars of the Income Tax 

Department rel::t:-:in·;J standaxds f:·r t=·assing the det:·artmental 

e:-:::irninat i·:·n fo:,r ~_:.r.:.mc.t i.:.n, t.y 5':'s in favout· .:,f the SC: and ST 

candidates are valid. The High Court held that these 

circul3rs are valid and relaxation of standard by 5% is n3t 

inc.:ms istent with the maintenan.::e c,f e ffi -::i en.::y 

administrati.:on. A·::;::c.rdin9 tc. the • learned c.:.unsel f.:.t· the 

appl i ·~ants, this jud9ment holds sv1ay even t.:.day as it h3s 

nc.t been a~_:.e.::ifi.::ally reversed t.y a Divisi.:.n Ben.::h c·f the 

High Court or by the Hon'ble Supreme Court. 

i i) Y. V. Rangaiah and Ors. Vs. J. E'.reen i vasa Rao:. and Ors. , 

-=· -=· ·j _,,_,.!... • 

In this judgment 
had 

the H.:.n I ble Supreme c.:.urt /held that 

vacancies in the prc·m·:·ti·:•nal ~_: .. :.sts ._: .. ~.::uring pri·:·r t·=· the 

amendments in the rules have t~ be filled up in accordance 

with the unamended rules. Therefore, according to the 

learned counsel for the applicants, the applicants are 

entitled to promotion on the basis of passing of the 

department~! e:-:aminati.:.n as pet· Ann.A5, firstly te.:::IUee the 

rules t•elating t.:. pr.:.mc.ti.:.ns in the Inc•:.me Ta:-: Depat·tment 

have still not been amended and secondly because the 

vac.:tncies in queetio:.n are t'hc.se \vhi..::h J·f-\iJ-. arisen J:.ef.:.re the 

hon'ble Supreme Cou~t delivered its judgment. 
l 

iii) St3.te .:.f Pajasthan Ve. R.Day31 and Ors., ,JT E,~,7 (3) 

sc 198. 

In this judgment also it has been held by the Hon'ble 

applied and given effect to as per the law existing ~n the 

date the vacan.::ies ar(.;:e. A.::.x·rdino;Jly, the appli·~ants are 

entitled to promotion on the basis of paesin~ of the 

det:·artmental e:-:aminat i.:.n as per Ann.l-1_5, any 

subsequent development such a2 the jud9ment of the Hon'ble 

Supreme Court in S.Vinod Kumar's case. 

0· v 
. ----- - ----
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i v ) Char an P :nn V s • 8 t a t e ·=· f P a j as t han and .~ n ·=· t her , 19 9 7 

(2) WLC 373 in which, according to the learned counael for 

the applicants, it wae held by the Rajasthan High Court that 

the date cf av3ilability of vacanciee was crucial f~r 

determination of applicability of the rules. 

ar9ued that there is nc. justifi·::ati·:.n, \vhats.:.ever, f.:.r the 

being the result of the departmental examination fer Income 

Tax Officers while granting promotion to the poet of Income 

Tax Officer. 

9. The learned counsel for the respondent~ read out 

exteneively fr0m the judgment of the Hon'ble Supreme Court 

in S.Vinod Yumar's caee and stated that thie jud9ment lays 

down the law on the question whether any ::oncession in the 

m3tter of evaluati)n of standards for pr:.motion can be 

granted t<:. the reserved .::ateo;J·:·ry •::andidates. on.::e the la\v 

hae been laid o:k.,\vn in a judgment by the r-Jo:n 'ble Supreme 

Court that a provision fer lower qualifying marks or lesser 

level of evaluation is not permissible by virtue of Article 

335 of the Constitution, the respondents are bound to follow 

thia judgment which is bindin9 on them under Article 141 of 

the c.:.nstituti.:.n. The jud9ment in S.Vinod rumar'e case is 

r not on the facts of a particular case but laye dawn the law 

on the subject and it ie applicable to all the Departments 

of the Government. It was in pursuance :.f thie judgment that 

the Dep31·trnent .:.f Personnel and Training (D(•P&T), Ministry 

of Pereonnel, Public Grievan~es and Pensicne, Government of 

India issued the (1M dated ::::=:.7.1':,~17. In this C•M, the DC•F&T 

have stated th3t it hae been decided to withdraw their 

earlier instructions contained in their OMs d3ted ~3.1~.1970 

and ~1.1.1977 ins.:.f:tr as theee pr.:.vide f·:•l" 1.:.\ver qualifying 

t; 
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marks for Scheduled ~aete and Scheduled Trite candidates, in 

the departmental qualifying/competitive examin3tions for 

promotion. The judgment of the Hon 1 ble Supreme Court came to 

the notice of the Department late but as soon as the OM d3ted 

2~.7.1997 wae re~eived by the Department, ~hey started acting 

upon it in a uniform manner. He denied that after the 

Department be.::ame a\..rare ·=·f the jud.;Jment in S. Vin·:->d f'umar 1 s 

case, any diecrimination wae made by granting promotione to 

r officials of ncn-ga~etted categ::.ries, as alleged by the 

applicants \-lith reference t·=· Ann.A7. He further stated that 

after seein9 the jucl9ment .:.f the H.:.n 1 ble · Supreme c.:.urt and 

the Circulars iesued by the D0F&T, the Income Tax Department 

had no option but to apply the ratio of the judgment in the 

m3tter ·::.f all pt·.:;m.:.ti·:•ne t.:. J:.e made there.9fter. Theref.:.re, 

the a·::ti·:·n ;:.f the resp.:.ndents .::.:.uld n.:.t be aeeailed .:.n the 

ground that there had teen no a~plication of mind. The mere 

fa.::t that the eules t·elat ing t.:• passing O:•f the departmental 

examin3tione had not been amended could not come in the way 

of implemen~ in9 the jud·;Jment (of the H.:.n I ble Supreme c.:.urt' 

regardless of whether the vacancy relate~to the period prior 

tc· the date \vhen the jud·;pnent \·Tae. delivered by the H.:.n 1 ble 

Supreme Couet. The ratio of this judgment has to be applied 

bec3use it is the laH .::• f the land ncM. The learned counsel 

~ for the respondents referred to a judgment 0f the Rajasthan 

High Couet in Dr. Favita Jain and Ore. Va. The Univereity ~f 

\·Thich \vere made avail.:'tt.le to us during the hearing. The 

judgment is in. rest=·e.:t .:.f Civil Spe.:ial J\r·peals (Writ) Nc.s. 

1:=:8.:::, 1 .-. ·=· ':• 
-'-'-'I 

question whethee it would te all right not to prescribe any 

minimum •:jUalifying marJ:s f·:'lr the reset·ved •:ateg . .:~ry ·:3ndidates 

in the examination for admission to the poet9raduate courses. 

hacl fixed 50% marJ:s 
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candidates. The High Court has u~held that the action of the 

University in fixing the minimum qualifying marks for 

candidates .:.fall .:::.:ttegin~iee. The r~ti.:. .:.f thi:: jud-;rment, 

according to him, would be sqaurely applicable to the facts 

of the present case. 

learned counsel for the reepondents, the learned counsel for 

the applic:tnt2 stated that the judgment of the Hon'ble 

available to the 3C and ST employees in all departments 

throughout India. Since the judgment of the Delhi High Court 

in Dalip E'.ingh's ;::ase has :tttained finality, the p.:.sition 

c.utlined therein \·l.:•uld prevail until the rules are amended by 

the Inc.:•me Tax Department \vi thclraHing the •::·:·n·::essi.:.n t.:. SC 

and ST candi3ates in the matter of p:tasing the departmental 

examination f.:.r Income Tax Officers. The ~udgment of 

Rajasthan High Court in the case of Dr. ravita Jain and Ors. 

ie entirely on a different issue and has no applicability to 

the facts of the present case. 

11. We have heard the learned .:::.:.unsel f.:.r the parties 

and have perused the material on record :ts also the judgments 

cited bef·:.re us. 

12. There is no dispute th~t the names of the applicants 

\·lere i ncl u.:led in the result :tt Ann. A~· dated 7.-::.. 97 O:•n the 
/ 

baeis their se.:::uring marl:s in the 

departm·~ntal exarnin.:~ti.:.n f,:.r In.:::.:.me Ta:·: •:Jfficers. The main 

gueetion now to be considered in this case is whether 

Officer in accordance with their seniority position in Ann.AS 

pas2ed the qualifying e:-:ami n:t t L:,n by se·:::ur ing the minimum 
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qua1ifyino;J marl:s 3pr:·l i .::able t.:. the general 

candidates. Il·:· d·:>ubt, the rulee .:,f the In.:::.:.me T3:·: Department 

regarding departmental examination have not yet been amended, 

and in its juclJment in Dalip Sin.;Jh 's •::ase, the Delhi High 

Court hae upheld the rule pres~ribed in the In~ome Tax 

Der:·artment \·lhic:h r:•r·:·vides f•:'•r rela:·:ati.:.n .:.f mal"l:e b"zT ~·!2. in. 

paeeing the departmental examination and has aleo held that 

such relaxation is not inconsistent with maintenance of 

in view of the judgment of the H:>n'ble Supreme Court in the 

case .:,f s. Vin.: .. :l Fumar, 9rant .:,f •:on.::essi·:·n in fav.:.ur .:.f 

re~erved category candidates with regard to· securing the 

minimum pres~ribed marte for eligibility for promotion would 

be •X•nstituti.::,nally invalid. In this judgment the Hc.n 'ble 

SUJ:•reme (:.:.urt to:. deal vlith the earlier 

Mem.:-·randum iss1.1ed by the G·:•vernment ·:>f India .:.n 21.1.1977 

which provided ldwer gualif7ing marts for passing the 

departmental .:p.nl i fyi no:J.'·: :.mr.et it i ·Je e:·:amina t i.:.ns 

S~heduled C3stes and S~heduled Tribee ,:::andidates, 

promotion to higher posts. The Hcn'ble Sur:reme Court quoted 

extensively from its judgment in Indira S3whne7 etc. Vs Union 

of India and Ors,, 199~ (6) SLR 3~1 (3C) and held as follows 

in para 9 thereof: 

" ••••••••• We are, theref.:,re, O:·f the .:.pini·:·n that so 

far as the pr·:-ovisL:m f.)r lo:.Her qualifyin9 marl:s .:.r 

lesser level in the matter of 

promotion is concerned, it is not permissitle under 

Arti..:le 16(-1) in ·vievl ·:·f the •:::O:·mm3nd .::c,ntained in 

even if it is 3ssumed for the eate of argument that 

reservati·:·n is permitted J:.y Article 115(4) in the 

q_) 

I 
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matter .:.f a pr.:.v is i ·=·n l.:.wer 

qualifying marl:s -c;r leseer level C•f evaulati.:.n is 

not permissible in the matter of promotions, by 

virtue of Article ')"')C _, _, -·. If S·) I there can be no 

questi·:.n .:.f such a pr.:.visi.:m .:.t· ".::.:.n.:;esei·:·n", as it 

is called by the Tribunal, being saved by the 

declaration in para 829 of the said judgment." 

13. In our view, the observations of the Hon'ble Supreme 

c.:.urt, as qu.:•ted ab·:•ve, pr·:·hibi t grant ·=·f l·:•vler marks f.:.r 

passing the departmental examination for promotion. There can 

be n.:. manner .:.f d·:.ubt that \·That is etated ab·:·ve by the 

Hon'ble Supreme Court is the law laid down by it and it is 

binding on all the Courts and Tribunals, under Article 141 of 

the Constitution. Once the law haa been declared as above, it 

hast·=· be applied tinif.:.rmally f.:.t· all Departments :.f the 

Government .• 

14. It is tn1e that Delhi High c.:.urt has upheld that 

action of the Income Tax Department in granting lower 

qualifying marts for passing the departmental examination but 

on.:;e the la\·l has been laid oJ•:O\·m J:.y the H.:.n 'ble ::.ur_:.reme c.:.urt 

by its judgment in S.Vinor Yumar's case, an earlier judgment 

of the Delhi High Court which upholds the rules or law to the 

Supreme Court has delivered its judgment. Although the rule 

or the circular of the Income Tax Department granting 

concession in marts in favour of the reserved category 

candidates has not been specifically struct down and although 

the judgment itself .J.:.ee n.:.t deal \•li t h rna t ter e rel at i n9 t .:. 

the Income Tax Department, yet the rules or the circular of 

the Income Tax Department t h i s sub j e.::; t 

considered to be operative from the date on which the 

ctj' 
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judgment has been delivered. 

15. The Department of Personriel 3nd Training has issued 

an OM dated ~~.7.1997 withdrawing ite earlier OM dated 

21.1.1977 and has now laid down that concessional marts f~r 

r:·assin9 departmental e:·:aminati.:ms by the reserved cateo;Jory 

candidates waul~ not be available. The OM dated ~1.1.1977 has 

. alsc• been referred t·:. by the H.:.n 'tle Supreme ·~·=·urt in its 

judgment and by implication it h3s declared that this 

circular violates the constitutional ~osition in view of the 
[:, 

provisions of Article 335 ~f the Constitution. The Department 

of Personnel and Training is a nodal Ministry fer 311 

Departments of the Government of India for laying down 

general inetructions in seri~a matters. The Income Ta~ 

Department there f.:.re, to pay due reg3rd to the 

inetructi.:.ns •::o:·ntained in this OM. We \-l.:.uld, r1>:•1 .. 1e·ver, add 

that even if the DOF&T had not issued these instructions, the 

grant of concessional marts for passing the departmental 

e~amination would be invalid in view of the judgment ~f the 

Hon'ble Supreme Court in S. Vinod Fu~ar's case. 

16. The judo;Jments •:::i ted by the learne.] ·~·)unsel f·:·t· the 

a r:· p 1 i .:::ant .=- , a e r e f e tT e d t •:O 3 t s e r i a 1 Ik· s • (i i ) , ( i i i ) and 
· to 

(iv) •":·f para 7 aJx,ve, are stated t:. be~the effe•:::t that the 

law prior to its amendment has t0 be applied for filling up 

vacan::::ies \vhich had arisen prL:or t.:. its amendmE;-nt. With.::,ut 

g.:.in.;_r intc, detail as t·:· the true imp.:.rt .:,f these jud.;Jments 

and the law on the subject, we may state that this is not an 

C•rdinary .::ase c,f amendment ·=·f the la\·1 O:•l" the rules in the 

cc.nte:-:t of \·1hi·:::h \·1e c::.uld assume that va.:::an.:::iee e:-:istin9 

pric,r t•:· the .:late .::-·f amendment in the la\v •.:.r the rules 

sh.:.uld be filled up ·=·n the J:..3sis .:,f the r:·re-amended la\·1 :.r 

the rules. This is a .:::ase Hh•= r~ the law has been laid down 

by the H·:-.n 'ble Supreme in the the 

Cu 
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constitutional position and it appears to us that virtually 

the grant of conceseion in mar~s for passing the departmental 

examination by the reserved category candidates has been 

declared as unc~nstitutional. In this view of the matter, the 

vacan.::ies arisin9 after the jud•;Jment delivered by the H·:•n 'ble 

Supreme ~ourt have to be filled up in accordance with the law 

laid down in thie judgment. Even if Ann.A5 remains as it is, 

the ree.p.:.ndents .:::ann·:ot be faulted f·:·r filling up va.:::an.:::ies 

r secured place in the list at ~nn.A5 on the basis of 

c.:.nceesic.nal marl:s. Ann.,ll.5 d.:.es nc•t enj.::.y a etatus higher 

than that of a panel prepared by the DPC. The Hon'ble 3upreme 
/ 

~ourt has held in a catena of judgments that a person 

securing a place in the panel for promotions does not acquire 

an indefe3sible 1·i9ht f.:.r appc·intment on the J:.asis .:.f the 

pr::.siti•::on in the panel. The leading ·:::ase .:.n the subje.:::t is 

Shanl:arsan Dash Vs. Uni.:•n .:.f India, 

delivered by the Constitutional Eench of the Hon'ble 3upreme 

~o:.urt, whio::h hae. been f,)ll·:O\·led in a number .:,f .:.ther cases 

de.::ided by the I-J,:.n 'ble ::.upreme ·~.:.urt. The .:.tate is under no 

legal duty to fill up all or any of the vacancies by 

appointing candidates seleted for the purpose. Of cour2e, the 

mala fide .:.r in arbitrary manner. In the instant ·:::ae.e, the 

f\ Department has very ·;J·=··=·d reas.)ns f.:.r n.:.t g.:.ing by the order 

of senic.ri ty in Ann.A~, \·lh i 1 e 

candidates for promotion. 

17. The re;3p·:·ndente h.ave denied the averments :.f the 

appli·:::ants that in as 

menticned in Ann.A7 have been granted t:·t·.:.m.:.ti·:•n2 even- after 

the judgment of the Hon'ble Supreme ~ourt, although they had 

qualified the departmental examination with conceseional 

Dt/ 
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marl:.::. Ann.A7 is .:.nly a list .:of .~andidates r:·t·.:,m.:.ted t.:· the 

poets of UDC, LDC and Doti~e Server iesued by the In~ome T3x 

Empl.:.yees F.ajasttnn Cit··:::le .:tnd 
:!J 

it 

contain any other detail nor have such details been given by 

the applicants in the OAe. However, we agree with the 

res~ondents that even if an illegalit7 has been committed in 

granting promotions, eo~h illegality need not be perpetuated. 

106, the Hon'ble Supreme Court has held that any wrong order 

or a negative benefit given to an employee or non action by 

the employer to remedy the illegality would not be a ground 

t·:· e:·:tend illegal benefit to:• a pet·e.:.n similarl-:{ situated. 

Even assuming that some benefit has been wrongly grnated to 

to the applicants as well. 

18. We a·::·x·rdino:Jly h.:.ld that in vie\oT .:.f the law laid 

down ty the Hon'ble Supreme Court in S.Vinod Fumar's ~aee, we 

t.:. the 

applicante in accordance with their seniority p.:eition or in 

Ann.AS. 

16. The OAs are dismiesed. no order as to costs. 

t?tt/l011 ~ ~l\ ______ 7 4 I 
(Rat an Prakash) ( (•. P. Sl1a~) 

Judi.:::ial Mernt.er Adminietrative Member 

---·--·· 


