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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR
O.A. No. 257,797 % CA HOo. 199
T.A. No. 256/97
DATE OF DECISION__ G- 1) - 49ty
Wzulz Pam and Fancho Ram Meenz Petitioner
o :
1”_““ hAj=y Pastogl Advocate for the Petitioner (s)
Versus
Unicn of India and Anr. Respondent
Mr. W.KeJazin, Advocate for the Respondent (s)
CORAM

The Hon'ble Mr. ¢.F .Sharma, Administrative Member

The Hon'ble Mr. Rataun FPrakash, Julizial Member

A

1. Whether Reporters of local papers may be allowed io see the Judgement ? i~
2. To be referred to the Reporter or not ? \/

3. Whether their Lordships wish to 1) the fair copy of the Judgement ?

o~

4. Whether it needs to ba circul,at‘éﬁ to other Benches of the Tribunal ?

ANV
(Rat an Frakash)
Judicial Membwer Admini




Ii1 THE CENTRAL ADMIITIETRATIVE TRILEUNAL, JATIPUFR EEIICH,

JAIPUR

i

02 No,257/1997

Date of arder: VL%—*})"ISﬁiﬁ

lanla PRam, presently working as Income Tax  Inspector,
N.2.R.Building, 3tatue Circle, Jaipur

.. Applicant

Versus
1. The Tnion of India through its Eecretary, Ministry of
Finance, New Delhi.
2. The Chief Commisgi-ner of Income Tawx, PRajasthan,
Jaipur.
..Respondents
OA No.256/1957
Panchu Ram Meena, presently wirking as Income Tax Inspeckor,

ITO Office, Alwar (Rajasthan)

.. Applicant

Versus
1. The Union -f India through its Secretary, Ministry of
Finance, New Delhi.
2. The Chief Commissioner of Income Tax, Rajazthan,

Jaipur.

Mr. Ajay Rastcgi, counsel for the applicants

Mr. N.E.Jain, ccunsel for the respondents

CORAM:

Hon'lle Mr. O.P.Sharma, Administrative Member
Hon'lhle Mr. Patan Pralkash, Jndicial Member
ORDER

Fetr Hon'kle Mr. O.F.Zharma, Administrative Member

2ince the eszzntial fact2 in hLaoth the 0O2s  are
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virtually identical, thece are bheing Aispozed of by a common

order.

-~

2. Applicants 5,/3hri Haula Fam and Fanchu Ram Méena have
prrayed in their applications filed under Section 19 of the
Administrative Tribunals Act, 1995 that the orders Jdated
10th June, 1937 (Annexzures Al,'Ai and AZ) by which perscns
cther than/junicr to the applicants have hkeen promsted to
the post of Income Tax Qfficer, denying the rightful claim
of the applicants, may be set-aside to the extent that theze
relate to non-ocong2ideration of the cases of the appliczants
for promotion. The applicants have sought a dirvecticon to the
rezpondents to consider their cases for promotion to the
post of Income Tax Officer on the basis c¢f the list of
Incoeme Tax Inspectors who have gqualified in the departmental

examination for Income Tax Officers, which ha Leen

fia

published on 7th February, 1997 (Ann.AS) and if it is found
that they are suitable for promotion as Income Tax Officers,
they may ke granted promoticn as sucth w.e.f. fhe date when
their junicrs were granted promctions vide ~rdera dated 10th

i

D
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June, 1227, with all oconsequential hkenefits. Ther a
further prayer that any other prejudicial order affecting
the rights <f the applicants may ke taken on record and

after exzamining it, it may be =zet-aside.

3. The factual pogition may ke stated bkriefly as follows.
Applicant Shri lNaula Ram.belongs to a Scheduled Caste and
applicant Shri Panchu Ram Meena Lelongs to a Scheduled
Trikbe. The result <f the departmental examination for Income
Tax Officers, Sroup=-B, held in Jﬁly, 1226 was Jdeclared vide
communicaticn dated 7.2.1997 (Annezure-2AS). In this
communication, 45 candidates heolding the poste of Income Tax
Inespector, Head Clerk etc. were declared to have fully

qualified the departmental examinati-n for Income Tax
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Officers, Sroup-B, w.e.f. 30.7.1996; llame of Ehri Maula Pam
figures at S1l.1lc.Z and that «f Zhri Fanchu Ram Meena figqures
at Sl;no.7 in this 1list. on the bkasies «of their names
figuring in the said sommunication at S1.Wes. 2 and 7, they
expected to be praomcted to the post of Income Tax Officer in
accordance with their turn. However, the respondents have
denied promcticon to  Shri ITaula Ram  whereas they have
promcted Zhri F.Macrath wh> is belqw Shri Maula Ram in the
zaid list. They have alsa not granted ﬁrcmotion to Shri
Fanchu Fam Meena as per his turn or number in the geniacrity
list of personz who have ¢ualified the departmental
examinatizn vide Ann.Af. The applicants were alac entitled
te promotion on the khasis of the reservaticns available to
the Scheduled mastez and Scheduled Trikes hat promotions
have been denied to them without taking inte accocount this
aspect either. The gr-ound on which premcotiosn has heen Aznied
te them iz that while the general categsry candidates have
qualified the dJdepartmental examination with 60% marks, the
applicants who kelong to 3T and &T communities respectively
have qualified the departmental ezamination with relaved
etandards, wunder which candidates belonying to 8C  and ST
communities are granted relaxatizn to the extent of 5% marks
for passing the examination. The respondents have relied
upon the ratis of the judgment of the Hon'hle Supreme Court
in S.Vinod Pumar Va. Unicn of India, 1996 (&) 2LF 4adé for
denyingy promoticne to the applicants. According to the
applicants, the aforecaid jundgment is not applicable in the
facts of the.present cage and the matter in dispute in the
judgment <f the Hon'khle Supreme Conrt in 8.Vinad Tamar's
case did not relate to the Income Tax Department. The
applicants were, however, qgranted twe advance increments on

pazsing the departmental examinaticon vide orders 2nn.A6

L/
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rassed in the cases of Laoth the applicants.

a4, Further according to the applicants, no amendment has
been made to the rules relating to holding ~f the
departmental exzaminaticn and still the applicants have not
been considered as ¢qmalified rcandidates for promaticon £ the
poat of Income Tax Offiﬁer sn the basis <f the judément of
the Hon'ble éupreme Court referred to akove. Promoticns in
gimilar cir;umstances have, hawever, bLeen granted by the
regpondents to non-gacetted officials as seen from Ann.27
annezed to bath the 0OAg. Therefore, the action «f the
regpondente in ignoring the candidature of the applicants
for  promotion to the post of Income Tax Officer is
arkitrary, illejal and viclative of praovisions of Articles

14 and 1¢ of the Constitution.

. The respondentzs in  their replies ﬁave gtatell rhat
although as per rules, relaxzation of marks iz available tao
the extent of 5% for securingy the minimum cqualifying marks
in the departmental examination, the Hoin'kle Supreme Court
in its judgment delivered on 1.10.1%%¢ in the case of
E.Vinod Pumar (supra) has laid down that no relazation can

e granted to reserved category candidates in the matter o f

.securing the minimum qualifying marks for  acguiring

eligikility for consideratiosn for promotion. At the time the
recult <f the departmental exzaminaticon was declared vide
Ann.A%, the aforesaid %udgment of the Hon'hle Supreme Court
could nat be considered and the applicants were wrongly
declared =uccessful although they had nct acguired the
minimum gqualifying markes viz. 60%. Thervefore, they =ould not
he treateq az guccessful in the departmental examination.
When the matter went hefore the DPC for promaticns, a list
of eligible candidates was submitted to it by the Department

for its consideratiosn. At the time of preparation of the

0
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list of eligikle candidates, the Department was aware of the
law laid down by the Hon'ble Suprehe Court and, therefore,
the applicante were not conzidered as eligible for promstion
kecause they had not acquired the minimum gualifying marks
in the Adepartmental examinaticn. Others who had acouired the
minimum gualifying marksvwere tr,ated‘as eligible and their
names were rplaced hkefore the DOPF2., The applicants were,
therefore rightly denied promction. The judgment <f the
Hon'kle Zupreme Court iz kinding on the respondents under
Article 141 «f the Constitution of India. Even if the
relavant rules have not yet hkeen amended, etill the
respondents are dnty bound te  follow the law 1aid down by
the Hon'ble Supreme Court. There are no specifié averments
in the CGA about promstions made in respect of non-gacetted
cadres a3 per Ann.A7 in violation of requirements of
securing minimam qualifying marks £or candidates of all
categories. They have added that in case any bonéfide
irrzgularity has heen semmitted, it cannct ke allowed to be
prerpetuated. They have Jdenied that there has been any
vicmlation of any Articles of the Constituticon in the matter

of denial of promobisn ko the applicants.

€. Iuring the arguments, the learnzd counsel for the
applicants stéted that fcr the purpose «f grant of advance
incrementzs to the applicants on passing the Jdepartmental
examination, the vespondents had consi;red the result Ann.AS
as valid but had chosen to ignore it when it came to

granting preomotions to the applicantz on the hkasis =~f the

O]

ame Ann.AE. He addzsd that the Jjudgment <f the Hon'kle

J]

upreme Court in S.Vined Fumar's case did not apecificslly

i

deal with the casez of Income Tax Department and there was
nothing in the jundgment from which it ocould be inferred that

the applicante were not entitled to promctions on tha bagis

G



of the reszult declared as at Ann.25, once they had passed
the examinaticon in accordance with the rules prevailing at
the time of passing <f the departmental examination. Even
now, acscrding to him, the rulzs relating to passing =f the
departmental =zaminaticon, which entitle candidates kelonging
to the rezerved categuoriesz, ooncession to the extent of 5%
of marks, have not hbeen amended and, therefore even taoday
the result at Ann.AS is valid for.the purpose ~f grant of

promoticons to the  applicants. He further stated  that

vacancies against which rpromcticne were sought were for

- earlier years and for this reason alsc the applicants are

entitled to promiticon vejardless of the judgment of the
Hon'kle ZSupreme Court relied ubon Ly the respondentz. Also,
according t£o him, tﬁe Department has not applied its mind to
the Jjudgment and the facts ‘of the .case.' Insfead the
Lepartment appeare t- have mechanically relied upon an OM

dated IZZ.7.1%9%7 isaued ky the Department ~f Perzonnel and

Training, Govt. of India, which relying upon the judgment in

S.Vinod Fumar's -ase provides that henceforth there shall ke
no separate standard of evaluaticon for SC-and 2T candidates
for promotions. ( The saia DM dated 22.7.1097 was presented
Lefare us Auring the hearing‘by the learned counsel far the
rezspondent2 and a copy thereof Has alz> Leen qgiven ta the
learned counzsel for the applicants. A copy of this OM has
been taken on record and this has formed the basis of the

arguments by koth the learned cmunsel for the parties).

7. The learned 2ounsel for the applicants ales cited
kefore us the following judgments in supposrt of the casze of
the applicants.

i) Dalip 2ingh and Srs. Va. Unicn of India and Ors., 1981

(1) 2LJ 470 delivered Ly the Delhi High Tonrk on 15.10,1550,

In this judgment dAelivered Ly a Single Member Bench

O/
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th issue was whether the ciroulars of the Income Tax

(

Department relaxzing standavrde for passing the dJdepartmental
examinaticn for promcticon, by 5% in faveur of the 2C and ST
candidates are valid. The High Court held that these
circulare are valid and relaxation <f ztandard by 5% is nat
inconsistent with the mainkenance of efficiency = f
administration. According to the» learned ccocunsel for the
applicants, thiz Jjudgment holds =sway even ﬁoday ag it has

not been specifically reversed by a Division Bench of the

High Court or by the Hon'bhle Supreme Court.

ii) Y.V.RPangaiah and oOrs. Vs. J.3reenivasa Fao and Ors.,

1922 Scc (L&2) 3352,

In this judgment the Hon'khle Supreme Court?ﬁgld that
vacancies in the preomotional posts voccuring prigr t> the
amendments in the rules have t: ke filled up in accordance
with the unamended rules. Therefore, according to  the
learned =cunsel for the applicante, the applicante are
entitled to promoticn  on fhe basis of passing of the

departmental examinaticn as per Ann.AS5, firetly because the

i}

rules relating to promotions in the Income Tax Department
have =still not been amended and secondly Lecsause the
vacancies in questicn are those which A4 arisen kefore the

hon'ble Supreme Court delivered its judgmena.

iii) &tate of Fajasthan Ves. E.Dayal and Ors., JT 1997 (3)

SC 198.

In this judgment alzaz it has been held by the Hon'ble
Supreme Court that rulezs for promoticons etc. have to he
applied and given effect to as per the law exisgting o-n the
date the vacanciez arcse. Acoordingly, the applicante are
entitled to promokbion on  the bkasis of passiny of the
departmental examination as per Ann.AL, ignoringy any
subsejquent development such az the juidgment of the Hoin'kle

Supreme Court in £.Vinod Kumar's caze.
1
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iv) Cﬁaran LFam Vs. State of Eajasthaﬁ and Ancther, 1997
(2) WLC 272 in which, according £o the learned -counael for
the applicants, it was held by the Rajasthan High Court that
the date «¢f availakility o»f wvacancies was orucial for

determination of applicakility of the rule

n

[i(»}

. Summing up, the learned <oounsel for the applicanta
argued that there is no justification, whatscever, for the
respondents to ignore the pogition emerging from AnnJ.AS,
keing the result of thé departmental examinatiosn for Income
Tax Officers while granting promsticon to the post of Income

Tax Officer.

2. The learned ocunsel for the respondents read ok
extensgively from the judgment <f the Hin'ble Supreme <Court

in 2.Vinod Pumar's cage and stated that this'judgment lays
dAown the law on the questicon whether any =>oncession in the
matter of evaluwati:n of standards for promoticon can be
granted to the reserved ratejory candidates. Once the law
has been 1l1aid down in a judgment by the Hen'kle Zupreme

Court that a provision for lower qualifying marks or le

7]
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level of evaluation is not permissible hy virtune of Article
325 of the Constitution, the respondents avre Lound to £o0llow
thiz judgment which is kinding on them under Article 141 of

the Constitution. The judgment in S.Vinod Fumar's case is

. not on the facts =~f a particular case lkut lays down the law

cn the =subkiject and it is appli:abie to all the Departments
«f the Government. It was in pursuance -f thiz judgment that
the Department «f Fersonnel and Training (DOFPET), Ministry
~f Pers-nnel, Puklic Grievanzes and Penzicns, Government of
India issued the OM Jdated 22.7.1997. In this OM, the DORET
have gstated that it has keen Jecided to withdraw their

earlier instructions <eontained in their OMa dated Z2.12.1%270

and 21.1.1977 insofar as thesge provide for lower gualifying

i
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marks for Scheduled Zaste and Scheduled ?ribe candidates, in
the Jdepartmental QUalifying/competitive examinatione for
bpromotion. The Jjudjyment «f the Hon'kile Supreme Court came tao
the notice of the Department late hut as soon as the OM dated
22.7.1297 wasvreceived by the Deparkment, they started acting
upcn it in a uniform manner. He denied that after the
Department became aware of the judgment in 2.Vinod Fumar's
case, any discriminaticon wase made by granting promotisng to
officials of non-gaczetted categories, as alleged Ly the
applicants with reference to Ann.A7. He further stated that
after seeiﬁg the Jjudgment «f the Hon'ble Supreme Court and
the Circulara izsued by the DOFLT, Ehe Income Tax Lepartment
had no option but to apply the ratiz of the judgment in the
matter of all promationse to ke made fhereafter. Thereforé,
the action <f the reapondents -ould not ke assailed on the
ground that there had been no arpplication <of mind. The mere
fact that the rulez relating to passing of the departmental
sraminatione had not been amended ss=uld naot seme in the way
of implementing the Jjudgment of the Hon'hle Supreme Court,
regardless of whether the vacancy relategts the pericd pricr
te the Jdate when the jndgment wasz delivered by the Hin'kle
Supreme Tcourt. The ratio of this judgment has to bhe applied

becanse it i the law of the land now. The learned counsel

1]

for the respondents referred tco a Jjudgment of the Rajasthan
High Court in Dr. Favifa Jain and Ore. Vs. The University of
Fajasthan and Grs. dzlivered on lst‘oﬁtober, 1997, ocopies of
which were made availabkle to us during the hearing. The
judgment is in respect o~f Jivil Special Appeals (Wrif) Moz,

1z82, 1233, 13041 etc. of 1997, This Jjudgment iz <n  the

ueetion whether it wonld ke all right not to prescribe any

]

minimum qualifying marke for the reserved category candidates

.

in the examination for admission to the postgradunate courses.

Il

L/

?%e Univergity had fized 50% marks for all catejory of
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candidates. The High Tourt has upheld that the action of the
Tniversity in fixing the minimum gualifyingy marks for
candidates of all categories. The ratis <f this judgment,
acsording to him, wzuld be =sgaurely applicakle to the facts
of the present case.

10, By way «<f rejoinder to the oral arguments of the
learned counsel for the respondents, the learned counsel for

the applicantz stated +that the Jjudgment of the Hon'ble

Supreme Court wonld nok alter the position of concessicn
availakle to the 3¢ and 3T employees in all Acpartments

throughout India. Zince the judgment <f the Delhi High Court
in Dalip €ingh's case has attained finality, the position
cntlined therein wonuld prevail until the rules are amended by
the Income Tax Department withdrawing the concession to 2C
and ST rcandidates in the matter «of rassing the departmental
examination for Inceome Tax  officers.  The judgment  of
Rajasthan High Court in the case of Dr. Tavita Jain and Ors.
ig entirely on a dAifferent issue and has no applicabil&ty to
the facts of the prasent case.

11. | We have heard the learned counsel for the parties
and have perused the material on reccrd as alac the judgments
cited kefore us.

12. There iz no dispute that the names of the applicants
were included in the result at Ann.AS dated 7.2.27 on the
bésis of their securing concesgicnal marks in the
departmental examinaticon for Ihc&me Tax Oificers. The main
question now  to be  considered in this case is whether

promasticon to them can ke denied on the pozt of Income Tax

10

)

Officer in accordance with their senicrity pozition in Ann.AS

or when their turn comes for promotion on the basis of

{

recervation/reoster point, on the ground that they have not

ragzed the qualifying examination Lky =ecuring the minimum

W,
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cualifying marks applicable fo ~ the general category
candidates. 1 Aoubt, the rulez of the Income Tax Department
reqgarding departmental examinaticn have not yet hLeen amended,
and in its judgment in Dalip Zingh's case, the Delhi High
Court  has upheld  the rule prescribked in the Inccome Tax
Department which preovides for relaraticn of marke by 5% in
favour of candidétes belonging to reserved categories for
rassing the departmental examinati-on and has alsc held that
such relazation is not inconsistent with maihtenance of
efficiency of administratiocon. Question/ however, i3 whether

in view o~f the judgment <f the H:on'kle Snupreme Court in the

cagse of &.Vincod Fumar, grant of concession in favour of
resderved catejory candidates with regard to - securing the

minimum prescribed marks for eligibility for promotiosn would
be constitutionally invalid. In this Jjudgment the Haon'ble
Supreme Couvit had sacasicon ko deal .with the earlier
Memorandum issned by the Governmenf of India on 21.1.1277
which provided lower qgualifying marks  for  passing  the
departmental qualifying/competitive examinationg for
Scheduled Castes and  Scheduled  Triles éandidates, for
promotion o higher posts. The Hon'ble Sapreme Court cmuaoted
exfensively from ifs judgment in Indira Sawhney etao. Vs Tnicon
of India and ore,, 1992 (6) SLR 221 (32) and held az follows

in para 9 thereof:

1]
Q

"eeeeeese..We are, therefore, of the cpinion that
far az the praovision for lower qQualifying marks or

matter of

11

lesser. level «f evaluatisn in  th
prometion is concerned, it is not permissikle under
Article 16(4) in view <«f the ocommand contained in
Article 225 of the Constitutisn. In other words,
even if it is assumed for the salke of arjument that

reservaticon is permitted ky Article 16(4) in the
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matter of promcotions, a provision for lower
qualifying marks ©r lesser level of evaulation is
not  permissikle in  the matter ~f promotions, by
virtue of Article 335, If so, there can ke no
gquestiosn of such a provision or "concesegion', as it
iz rcalled by the Tribkunal, being =saved by the
declaration in rara 829 =f the =aid judgment.”

13. In our view, the cohservations of the Hon'kle Supreme

Court, as gquoted above, prohibit grant of lower marks for

‘passing the departmental examinaticon fir promoticn. There can

e no manngr <f doubt that what i2 etated above Ly the
Hon'ble Zupreme Court iz the law laid dcwn by it and it is
kinding on all the Courts and Trilbmnals, uander Article 141 of
the Constituticon. Once the law has been declared as akaove, it
haz to ke applied uniformally for ali Departments -f the
Government.

14, It i

T

true that Delhi High Court has apheld that
action of the Income Tax Department in  granting  lower
qualifying marks for passing the departmental eramination but
on-e the law has hLeen laid down Ly the Hon'khle Supreme Court
by its judgment in S.Vinor Fumar's cass, an earlier judgment
of the Delhi High Court which upholds the rulea cor law to the
contrary 2an no longer ke coneidered valid once the Hon'kble
Supreme Court has delivered its Jjudgment. Although the rule

or  the «2ircular <f the Income Tax Department Jgranting

2

concession  in marks in  favour of the reszerved category

{i3

candidates ha

1]

not heen specifically struck down and although

the judgment itself dses not deal with matters r

11}
[
i
o
[
3
(v}
o
X}

the Income Tax Department, yet the rules or the ciromlar of
the Income Tax Department on  this subject canncot ke

conaidered to ke operative from the date on which the



]

judgment has Leen delivered.

15, The Department of Peracnnel and Training has issued
an OM dafed 22.7.1997 withdrawing ikte earlier GM dated
21.1.1977 and hasvnow iaid down that conceszional marke for
rassing departmental examinationa Ly .thé reaserved catejory

candidates wonld not bhe available. The oM dated 21.1.1%77 has

—

calso Lkeen referred t> hy the Hin'ble ZSupreme Court in its

judqgment and bv implicatisn it has declared that this
circular'violates the ~onstituticnal pogition in view of the
provigions of Article 225 of the Constitutioh. The Department
of Persznnel and Training iz a nodal Ministvy £for all
Departments -f the asvernment india for laying dawn
general instructions in seric: matters. The Income Taf
Department has,. therefore, to pay Aue regard to  the
ingtructisns contained in this OM. We would, however, add
that even if the DJP3T had not izsued these instructions, the
grant of soncessional marks for passing the departmental
examination would ke invalid in view «f the judgment £ the
Hon'kile Supreme Court in 8. Vinod Fumar's case.

16. The judgments cited by the learned =ounsel for the
applizantz, asz refervred to at serial Wos. (ii), (iii) and
(iv) of para.7 above, are stated t: b;igge effect that the
law prior to its amendment ha= to ke applied for filling up
vacanzies which had arisen prior to its amendment. Without
g>ingy into detail as thhe true import of these judyments
and the law on the subkject, we may atate that this is not an
mrdinary case of amendment of the law ovr the rules in the
context of which we could azsume that vacancies exisfing
pricr to the date «f amendment in the law «or the rules
chould ke filled up on the basis of the pre-amended law or
the rules. This iz a case whewvs the law haz bkeen laid down

by the Hon'lhle Supreme Court in the light <of the

i
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constituticnal position and it appears to s that virtually
the grant <f conceszion in marks for passing the departmental
examination Ly the reserved category candidates has been
declared as unconstitutional. In this view of the matter, the
vacancies arising after the judgment Jdelivered Ly the Hon'ble
Supreme Court have ko ke filled up in acoordance with the law
laid dzwn in thie judgment. Even if Ann.AS remains as it is,
the respondents cannost Le féulted ftor filling up Vacancies

after 1ignoring the position of thoze candidatez who have

J

£

C

cecured place in the 1list at Ann.A% on the basis

concessional marks. Ann.AS5 doez not enjoy a statue higher

than that of a panel prepared Ly the P2, The Hon'ble Supreme
Cocurt has held in a catena of judgments that a fperscn

fecuring a place in the panel for promotionz does not acguire
an indefeasible right far appointment on the hkasis <f the

position in the panel. The leading case on the zubject is

(¥

) 200

i~
P

r

Shankarsan Dash Vs. Union <f India, 15917 202 (
delivered by the Constituticonal Eench <f the Hon'hle Supreme
Ceourt, which has keen followed in a mamber of other cases
decided by the Hon'lkle Fupreme Court. The 2tate is under no
legal duty to £fill up all ~r any of the vacanciez by
arpointing candidatesz seleted for the purposge. Of courze, the
State mugf act in 224 faith and must ﬁct evercise ikta powers

malafide or in arhitrary manner. In the instant cases, th

(1]

orde

Department has very 3c0d reazons for not going by the r
of =enicrity  in  Ann.AE, while <conesiedering Sasez of
candidates for promotion.

17. " The reapondents have dJdenied the averments »f the

applicants  that perscons in  non-gacetbtsd pogiticons  a

0]

mentisned in Ann.A7 have hkeen granted promotisng even- after
the judament of the Hon'ble Supreme Court, althongh they had

qualified the departmental examination with oconcessicnal

0\/
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marks. Ann.A7 is only a list of candidatez promoted ko the

15

S posts of ULC, LDT and lotice Server i

]

sued by the Income Tax
Emplcoyees Fedevation, FRajasthan Circleﬂ and it does not
contain any other detail nor have such details heen given by
the applicants in the ©CAs. However, we agree with the
recpondents that even if an illegality has been committed in
granting promoticons, soch illegality need not he perpetuated.
In E.Fama FRac Vs. Government ~f AF and ors. (1995) 26 AT
1G04, the Hon'hle Supreme CQULt has held that any wrong crder
or a negative hLenefit given tc an employee or non action by
the employer to remedy the illegality wonld not ke a ground
te extend illeqgal ben efit to a person similarly situated.
Even assuming that e-me benefit has Leen wrongly grnéted to
some employees, that could not ke a ground for extending it
t> the apprlicants as well. |

1&. We aczcordingly haold that in view of the law laid

7]

down Ly the Hon'ble Supreme Court in 2.Vincod umar's case, we
cannot direct the respondenta to grant promotion to the
arplicants in accordance with their sgenicrity pogition or in

aceordance with reservation/roster point, <n the hkasis of

Ann.AS.
16. The CAs are dismissed. Mo order as cogks.
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