
. Ill THE CEI:lTPAL ADr1IUISTRATIVE 'l'P.IBUllAL, J.a.IF·TJF' BEllCH, 

,JAIPUR 

Naula Ram, presently working as Income Tax Inepector, 

N.C.R.Buildin~, Statue Circle, Jaipur 

~ 
Versus 

•• Applicant 

1. The Union of India through its Secretary, Ministry of 

Finance, New Delhi. 

2. The Chief Commissioner of Income Taz, Rajasthan, 

Jaipur. 

..Respondents 

ITO Office, Alwar (Rajasthan) 

.. Applicant 

Versus 

1. The Union of Indi3 through its Secretary, Minist~y of 

Finance, New Delhi. 

2. The Chief Commissioner of Income Tax, Pajasthan, 

Jaipur. 

• . Resp.:.ndent s 

Mr. Ajay P~st0gi, C)Unsel for the applicants 

Mr. N.V.J3in, cGunsel for the respondents 

CORAM: 

Hon'ble Mr. O.P.Sharma, Admi~istrative Member 

Hon'ble Mr. Patan Prataeh, Judicial Member 

ORDER 

Per HGn'ble Mr. O.F.Sharm~, Administrative Member 

8ince the ees2ntial facte in both the OAs are 

- - ·-----,--............. -
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virtually identical, these are being dieposed of by a common 

order. 

2. Applic3ntE S/Shri Naula Pam and Fanchu Pam Meena have 

pray e .j in t he i 1: a p p l i t:: a t i o) n s f i l e d under s e.:::: t i (j n 19 0 f the 

Administrative Tribunals Act, · 1985 that th•? .:.rders dated 

lOth June, 1'097 (Anne::uces !-\!, A:!. and A3) by. Hhich r,:.ersc.ns 

other than/junior t·:• the applicante have be~:o-n pt··:·r_no:•t&d to 

the p.:•st of Income Tax Officer, denying the rightful claim 

of the applic3nte, m·ay' be set-aside to the e:-:t•:nt that these 

relate to non-consideration of the cases of the applicants 

for promotion. The applicants have sought a directivn to the 

post O:•f In·::::o:·me Tax Officer on the t.asie. vf the list vf ·:-J 

Income T3:-: Inspectors who have qualified in the departmental 

examination Income Tax Officers, \·lh i ch has been 

published on 7th February, 1997 (Ann.AS) and if it is found 

that they are suitable for promotion as Income Tax Officers, 

they may be granted pr.::.mc.tion as such \.,.e.f. the date when 

their juniors were granted promotions vide orders dated lOth 

June, 1997, \•lith all •':::·Jnsequential benefits. T.here is a 

further prayer that any IJther prejudicial ..:,n]er affecting 

the rights of the applicants may be taJ:en en record and 

after ex~mining it, it may be set-aside. 

3. The factual position may be stated briefly as follows. 

Applicant Shr i Naula Pam bel .:ongs tc. a S·:::hedul ed Caste and 

applic~nt Shri Panchu Pam Me~na belongs to a Scheduled 

Tribe. The result of the departmental examinativn fur Incvme 

Tax Officers, Group-B, held in July, 1996 was declared vide 

communi cat i ·~n dat~d (Annexuro:--A5). In this 

communication, 45 candid3te~ holjing the p0~ts of Inc..:,me Tax 

Inspector, Head Clerk etc. were declared tv have fully 

qualified the departmental ex3mination for Income Tax 

<'­
·\.J 
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Officere., •3t·.:mp-B,_ \·l.e.f. 3•).7.l·~·::•f .• name .:of 2-hri llaula F:tm 

at Sl.l1o.7 in this list. On the basis C·f their nam.:-s 

figuring in the said communication at Sl.Uos. 3 and 7, they 

expected to b~ promoted to the post of Income Tax Officer in 

denied r·r.:.m.:.ti·:·n t·=• Shri tlaula Pam \·Jhereas the~r have 

pro:•moted Sht:i P.tla::rath \-Jh•:• is t.elo\·7 Shri T:laula Ram in the 

Panchu Pam Meena as per his turn or number in th~ s~niority 

list of wh0 have qualified the departmental 

e~·:amination vide Ann.A: .• The at:·pli·:::ants were als·:-• entitled 

·t t0 promotion on the basis of the. reservati~ne available to· 

the Scheduled •:a:=tes and ::.(':heduled Tribes but pr·:.rn.:.ti.:ons 

have been denied to:· them \·litho:.ut tal:ing int.: :~co::.:.unt this 

aspect either. The ground on which promotion h:~s been denied 

to them is that while the general c:~tegory candid3te~ have 

qualified the departmental examinat ic.n Hith f.O~:. mat·J:s, the 

applicante who belong to SC and ST communities respectively 

have ~ualified the departmental examination with relaxed 

standards, under Hhich candidatee t.el.:·n')ing t•:t S~ and ST 

communitie.3 are 9ranted rel.:~xati.:·n t•:· the e~·:tent .:.f 5~ marJ:s 

denying promotions to the applicants. According to the 

applicante, the aforesaid judgment is n.:•t appl i ·:::able in the 

fa•:::te .:.f the t:·t·esent ,:aee and the matter in dis t=•U t e in the 

jud·~ment of the H::on'ble Supreme C·:·urt in S.Vinc·d rumar's 

case did not r~late t0 the In~ome Tax Department. The 

applicants were, h~wever, gran~~d tw0 ad7ance increments on 
(_ 

passing the departmental examination vide orders Ann.A6 
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passed in the cases Qf both the applicants. 

4. Further according to the applicants, no amendment has 

been made to the rules relating to holding of the 

departmental e:·:aminati.:·n and still the applicants have not 

been considered as qualified candidates for promotion to .the 

post of Income Tax Officer on the basis of the judgment of 

the Hon'ble Supreme Court referred to above. Promotions in 

similar circumstances have, however, been granted by the 

respondents tc. n:;n-ga:::etted officials as seen fr01T1 Ann.A7 

annexed to both the 0As. Therefore, the action of the 

resp.:)ndents in ignoring the candidature uf the applicants 

for pr6motion to the post of Income Tax Officer is 

arb i t r a r y , i 11 ega 1 and v i C•l a t i v e •J f pro v i e i •.::. n s o f Art i c 1 e s· ) 

14 and 16 of the Constitution. 

5. The respondents in their replies have stated that 

although as per rules; rela;.~ati.}n c.f marl:.s is available to 

the extent of 5% for securing the minimum qualifying marks 

in the department3.1 examination, the Hc•n'ble Suprerue Court 

in its judgment delivered 011 1.10.1996 in the case of 

S.Vinod Kumar (supra) has laid down that no relaxation can 
.. 

be granted to reserved category candidates in the wattei of 

.securing the minimtlm qualifying. marks for acquiring 

eligibility for consideration for promotion. At the time the 

result of the departmental . t . 
f2~·:ann na _l on 

.. 
Ann.A5, the aforesaid judgment of the Hon'ble Supreme Court 

could n6t be ~Jnsidered and the applicanta were wr0ngly 

declared successful although they had not acquired the 

minimum qualifying mar~s vi=. ~0%. Therefore, they could not 

be treated a:= su ·::cess fu 1 in the depart mental e:-:amlna ti c.n 0 

When the matter t·1ent bef;n-~ the [·fC fur prom.Jtions·, a list 

of eligible candidates was submi~ted to it .by the Department 

for its ;:.:.nsiderati.::•n. At the time. •'jf preparatiun vf the 
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list of eligible c3ndidates, the Department was aware of· the 

la\·1 laid d0\vn by th~ H·:•n 1 ble Supreme ~~ourt and, therefore, 

the applicants were not considered as eligible far promotion 

because they had not acquired the minimum qualifying marks 

in the departmental examination. Others wh0 had acquired the 

minimum qualifying marks were treated as eligible and their 

names were placed before the DPC. The applicants were, 

theref0re rightly denied promotion. The judgment of the 

Hon 1 ble Supreme C0i.1rt is bi n.-::1 i ng eon the resr_::.c·nden t s under 

Article 141 0f the C·:•nsU. tut i.:m of India. Even if the 

relavant rules have not yet been amended, still the 

respc.ndents are duty b.:ound to f.:.llo\·1 the lm·l laid d0Hn by 

( the Hon 1 ble Supreme Court. There are no specific averments 

·in the OA about pr::omr:oti.Jns made in· reepect Gf nan-gazetted 

cadre~ ae per Ann.A7 in violation of requirements of 

securing minimum qualifying marks for candidates of all 

categories. They have added that in case any bonafide 

irregularity has been committed, it cannot be allowed to be 

'" 
p~rpetu3ted. The7 have denied that there has been any 

~..:. 

violation of 3ny Articl~s of the ~onstitution in the matter 

of denial of prom:otion to the applicants. 

6. During the arguments, the learned c.,:,unsel far the 

applic3nts stated that for the purpoee of grant of advance 

incremr:oonte to the applicants ·:·n r_::.aesino;J the departmental 

examination, the respondents had consiered the result Ann.A5 

as valid but had chasen to ignare it when it came to 

grantin·-;:~ pr.:.rrK.ti.':.ne t.:. the 3ppli·::::mts ·=·n the basis of the 

same Ann .A5. He added th.3t the judgmE-nt of the Han 1 ble 

Supreme Court in S.Vinod Kumar's C3SE .Jid not specifically 

deal with the casee of In~:ome Tax Department and there was 

n0thing in the judgment fr0m whi~h it ~auld be inferred that 

the applicants Here not entitled to promotions an the basis 
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c·f the result cle•:::lared as· at Ann.A5, once they had pa:3sed 

the examination in accord~nce with the rules prevailinJ at 

the time .:of passing of the departmental •?xaminati·:,n. Even 

n0w, according to him, the rules relating to pas~ing of the 

departmental examination, which entitle candidates bel0nging 

of mad:s, have tK•t J:.een amended and, thece~·=·re even t·:•day 

the result at Ann.A? is valid for the purpos.~ ·=·f grant of 

promotions to the applicants. He further st3ted that 

vacancies against which prom~tions were sought were for 

earlier ye.:trs and for this reason also the .::q:pli·:::ants. are 

ent it 1 ed to prc·mc.t ic,n regardless ':l f the jud<Jment .:. f the 

Hon'ble Supreme Court relied upon by the respondents. Also,) 

acc0rding to him, the Department has not applied its mind to 

the jud~ment and the facts ·of the caee. Instead the 

dated 22.7 .199'.;17 ie.;3lled by the Det)artment (:.f Po?rs.:·nnel. and 

Training, Govt. of India, which relying upon th~ judgment in 

s.vinod rumar's case provides that henceforth there shall be 

no separate standard of evaluation foi 3~ and ST candidates 

for pr·:-.moti•':lns. (The said OM dated :::o.::.7.Et'~'7 \·las t:.resented 

learned •::.:.unsel fc•r the appli•::ants. A C·:•py (·f this (lM ha; 

been taJ:en :.n t·e,::c·rcl and this ha.":' f.:.rmed the b::~eis ·~f the 

arguments by both the learned_counsel for the parties). 

7. The learned counsel f.:·r the appli·:::ants a.leeo ·-:ited 

before us the following judgments in euppart of the case of 

the applicants. 

i) Dalip Singh and Ors. Vs. Union of India and 0rs., 1931 

In thi.s judgment delivered by a_ Sin9le M~mber Bench 

--~1 

~------~~----------------------------~~-------------------
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I 

the is~ue waa whether the circulars of the Income Tax 

e~~min9tion for ~romotion, by 5% in favour of the SC and ST 

candidates are valid. The High ~ourt held that theee 

circulars are ~alid and relaxation of standard ty 5% i2 not 

incc.n::: i st en t \vi th the maintenan•:::e (,f e ffi •::: i erh:::y of 

admi n i st rat i·:•n. According to the ' learned c:.:;unsel :.:.r the 

applicants, this jud9ment h.:,lds sHay even to: . .Jay as it has 

High Court or by the Hon'ble Supreme C')urt. 

ii) Y.V.F.3n.:::Jaiah and i)rs. Vs. J.Sre.::niva:::.:a Pet•:• and •Jrs., 

19B3 ~.(~(~ ( L&·s) 382. 

amendment::: in the rules have to be filled u~ in accordance 

with the unamended rule:::. Therefore, according tc the 

learned cou~sel for the applicants, the a~plicants are 

dep.3rtm·~ntal ex:.minati.:·n ae. pet Ann .A5, firstly J:.e.:::ause the 

have still not been :.mended and secondly because the 

vacancies in question are thGse which lad arisen before the 

hon'ble Supreme Court delivered its judgmen~. 

iii) Stat•? o:;.f F:2jasthan Vs. F..ua1·al and urs., JT 1997 \::,) 

sc 198. 

In thia judgment also it has been held b7 the Hon'ble 

applied and given effect to as per the law e~isting on the 

d3 te the va .::an c i e2 ar.:.se. A.:::c.:n·din91 ~/, thE- appl L:::an t e are 

entitled t -,_, eon the c•f the 

departmental ·~:::am i n a t i ·:• n 38 per Ann.A5, ignoring any 

subsequent d2velopment such as the judgment of the Hon'ble 

Supreme Court in S.Vinod Kumar's case. 
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iv) Charan Pam Vs. State c·f Rajasthan and hn:.th~r, 1997 

(2) WLC 37g in which, a~~ording to .the learned coun~el for 
. . 

the applic~nts, it was h~ld by the Rajasthan High Court that 

the ·date of availability of vacancies was crucial for· 

determination of applicability of the rules. 

8. Summing up, the learn~-:! counsel f·:or the ar:,r:·li·::ants 

ree-pc.ndents to ign.)re th·= pc•sition emer9in9 fr.:.rn Ann.A5, 

being the result of the departmental examin3tion for Income 

Tax Officers while granting promotion to the p~2t of Income 

Tax Officer. 

9. The learned counsel for the responj~nts read out 

e~-:ten~'.ively from the judgment of the Hc·n 'ble Sut:.re•r.e ·~ourty 

in S.Vinod Yumar's case and stated that this judgment lays 

down the law on the question whether any concesei.:.n in the 

matter .:.f evaluation of standards for promotion can be 

granted t.:. the reser7ed categ.::•ry candidates. Once the law 

has been laid dovm in a ju;:lgment by the Hun' ble Supreme 

Court that a provision for lower ~ualifying marks or lesser 

level of elralu;;ttion is n•:ot permissible by virtue c,f Article 

335 of the Constitution, the respondents are bound to follow 

this judgment which is binding on them under Arti~le 1~1 .:.f 

the Constitution. The judgment in S.Vin<:•d rumat-'s case is 

not on the fact~: of a particular caee but lays down the la~ 

on the subject and it is applicable to all th~ Departments 

of the Government. It was in pursuance of this judJrnent that 

the Department of Personnel and Trainin9 (DO:,!?.:;T), Ministry 

of Personnel, Public Grievances and Pensione, G0vernment of 

India issued the !)f-1 dated 2.'2.7.1997. In this ON, the DC,P&T 

have stated that it has been decided t~ withdraw their 

earlier instructions ~ontained in their OMs dated ~3.1.'2.1970 

and 21.1.1977 ineofar as these provide f0r l0wer qualifying 
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marts for Scheduled Caste and Schedul~d Tribe ~andidates, in 

the departmental qualify ing,'.x.mr:.et it i ve e.:: ami n::t t i .:.ns fc.r 

promoti0n. The judgment of the Han'ble Supreme Court came to 

the notice of the Department late but as soon ae the OM dated 

22.7.1997 was received by the Department, they started acting 

upon it in a uniform manner. He denied that after the 

Department became a\·lare r:·f the judgment in S.VirEid ruma_r's 

' 
case, any dis•:rimination was made by grantin9 prr:•m·:-tio:1ne to 

officials of non-ga~etted categories, as alle9ed by the 

a p p 1 i cant s Hi t h r e fer en c e t o Ann • A 7 • He f u r t her s t a t e .:1 t h 3 t 

after seeing the judgment of the Hc·n 'bl e Supreme ·~our t and 

the Circulara issued by the DOF&T, the Income Tax Department 

had no option but to appl~ the ratio of the judgment in the 

matter of 311 pr.:omc.ti.:·ns to be made thereafter. Th·:-ref.:.re, 

the action c·f the respo:mdents •::ould not be aesail.:.d ·=·n the 

ground that there had been no application of mind. The mere 

fact that the rules relating to passing c•f th·=- d·=--t=·artmental 

examinations had not been amended could not c0me in the way 

of implementin9 the judgment c.f the Ho:on 'J:.l~ SU[:•reme cc.urt I 

regardless of whether the vacancy relate£to the period prior 

to the date t.Jhen the judgment \-Jas delivered by the Hc.n 'ble 

Supreme Court. The ratio of this judgment has to be applied 

becaue.e it is the lat-1 c•f the land not·l. Tho; learn1:d counsel 
f':. 

for the respondents referred to a judgment of the Rajae.than 

High Court in Dr. Yavita Jain and Ors. Vs. The University .:.f 

P .. aJ.""~"·tl1an "'I1•.:t cJ''-:J ·~r->ll·v~r-'r->t.:t ~r Jet - ~t··J·p,- lO:t•:t7 ~-,-1·r--C! ·~- :.a ... 1 - L '-' • 1J - t: - _I ,_, .- -\a. ,_,..... ,_, -'- L I - - I ,_ ,_, r:-) =-

which were made available to us during the hearing. The 

12.'32, 1.::83, 1304 etr::. •:"of 1907. This jud.;pnent 1::0 c.n the 

question whether it would be all right not to prescribe any 

minimum qualifying marks for the reserv~d category candidates 

in the examination for admission t0 the postgraduate coure.es. 

T}le TJnivereity had fixed 50~:. marl:s fc·r all cate·~·=·rY ·=·f 



10 

candidates. The High Court has upheld that the action of the 

University in fixing the minimum qualifying marks for 

candidates of all cate9·')ries. The rati·:> of this judgment, 

according to him, would be sqaurely applicable to the facts 

of the preeent case. 

10. By \·lay .:,f rejo::dnde'l:- to the otal ar!Juments of the 

learned counsel for the respondents, the l~arned 2ounsel for 

the applicants etated that the judgment of the Hon'ble 

Supreme Court Hould not alter the po:.:::iti·:·n of concession 

avail3ble to the SC and ST employees in all departments 

throughout India. Since the judgment of the Delhi High Court 

in Dalip Singh'e case has attained finality, the position 

outlined therein would prevail until the rules are amended by 
) 

the Income Ta:-c Department \·li thdraHing the concession to .3C 

and ST candidates in the matter of passing the departmental 
I 

ex.3min3t ion fc·r Income Tax Officers. The judgment of 

Rajasthan High Court in the c3ee of Dr. ravita Jain and Ors. 

is entirely on a different issue and has no a~plicability to 

the facts of the present case. 

11. We have heard the learned r::.:.mf:::.el for the parties 

and have perused the material on record a2 also the judgments 

cited before us. 

12. There is no dispute th~t the namea of the applicants 

included in the result 

basis of th.=.-ir securing 

at Ann.A5 dat•z·J 7.2.07 on 

co') 11 c e e. 8 i 0 n a 1 marka in 

the 

"' the 

departmental e:·:aminatic•n f.:.r Inco:.me Ta:·: Officera. The main 

question now to be considered in this case is whether 

pro-::.mot ion to th~m .-::an be denied •Jn the post of Income Tax 

Officer in accordance with their seniority poaition in Ann.A5 

or when their turn comes for promotion- on the basis of 

reservatieonlr.:•ster point, C·n the gr.:•und that they have not 

passed the qu3lifyin9 e:·:aminati·:·n by •=·e·:::uring the. minimum 

';..~ 
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qualifying marl:s applicable to o:a t eg.:.ry 

candidates. Ur:· d•:mbt, the rules of the Inco::.me Ta:·: Dep.;u_·tment 

regarding departmental examination have not yet been amended, 

and in its jud<jment in Dalip Sin9h's case, tJ·t·? Delhi Hi9h 

Court has upheld the rule prescribed in the Income Tax 

Department Hhich pro~Jicles for relaxation of marks br 59; in. 

fav.:mr of .::andidates bel•:'lnging to reserved ·::atet;J.:·ries fer 

passing the departmental examination and hae also held that 

such relaxation is not inconsistent with maintenance of 

effi·::ien.::y c.f administration. Question, h.:•\vever, is \-lhether 

in view 0f the judgment of the Hon'ble Supreme Court in the 

case of S.Vin.: •. j F'umar, grant of ceoncessi·:·n in fav.:.ur of 

reserved category candidates Hith reg9rd to securing the 
,:i 

minimum prescribed marks for eligibility for promotion would 

be c·:•nstituti::tnally invalid. In this jtld,.~Jn"r•::-nt the Hc.n'ble 

Supreme C t:OIJ t· t had occasion to deal with the earlier 

Mernr:.randum i·ssued 1::-.y the G·:Jvernment r:·f Indi.9 .:.n 21.1.1977 

which provided lciwer qualifying marte for passing the 

departmental qualifying/competiti7e f.:.r 

Scheduled Castes and Scheduled Tribes candid::1tes, 

extensively from its judgment in Indira Sawhney etc. Vs Union 

of India and Ors,, lqq~ (6) SLR 3~1 (3C) and held as follows 

in para 9 ther~of: 

" •..•••••• We are, therefore, of the ·:.r,d.nion that· so 

level in the matter· .:.f 

promotion is concerned, it is not permissible under 

Article 1(:.(4) in view ·:·f the c.:.mmand o::•:•nt:!.ined in 

Art i •::le ?-:>C 
._1 ._! _, ·:Of In 

even if it is assumed for the sake of a~gument that 

reservation is permitted by Articl~ l(:.( .. n in the 
;·, 
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matter of prt:.mot ions, a pr··:.vision fvr lower 

qualifying marks :o·r lesser lev•~l .:1£ evaulation is 

not .permissdble in the matter of promoti9ns, by 

virtue of Article 335. If so, there can be no 

question of such a provision or "concession", as it 

is called by the Tribunal, being saved by1 the 

cleclarat ion in para 829 of the said. judgment." 

13. In our vi~w, the observations of the Hon'ble Supreme 

Court, as qu.:.ted above, prohibit grant of 1 0\·7er marka for 

passing the departmental examination for promotion. There can 

be no mann~r of doubt that \-7hat is st.:~t.::-d ab.:;ve by the 

Hon'ble Supreme Court is the law laid down by it and it is~ 

binding on all the Courts and Tribunals, under Article 141 of 

the Constitution. Once the law has been declared as above, it 

has to be applied unifc•rmally for all Departments of the 

Government. 

14. · It is true that Delhi High C1:ourt has upheld that 

action of the Income Tax Department. in granting lower 

qualifying marks for passing the departmental examination but 

once the law has been laid down by the Hon'ble Supreme Court 

by its judgment in S.Vinor Kumar's case, an earlier judgment 

of the Delhi High Court which upholds the rules or law to the 

contrary can n·:> longer be .::.:msidered valid .:.n.:e the Bon 'ble,, 

Supreme Court has delivered it~ judgment. Although the rule 
6 

or the circular of the Income Tax Departmerit granting 

concession in marks in favour of the reserved category 

candidatee has not been specifically struck down and although 

the judgment itself d·:oes. not deal lolith matters relating to 

the Income T~x Department, yet the rules or the circular of 

the Income Tax De~artment on this subject cannot be 

considered t·~ ·· be operative from the dat.e on Hhich the 
/'"'1 



.. 

13 

jud·~lll<"'lll: h:H, IH'nn delivered. 

15. The Dep3rtment of Personnel and Training has issued 

an OM dated ~~.7.1997 withdrawing its ~arliec OM dated 

21.1.1977 and has now laid doun that concessional marks for 

passing der;.artrnental examinati·Jns by ":he t·eserved cate9ory 

candidates would not be available. The OM dated ~1.1.1977 has 

als·=· t.een referred to by the Hon 'ble Sur;•rem•:c- cc.m:t in its 

judgment and by implication it has declared that this 

c:iecular vi.::.lates ·the constitutional p.::.siti.:·n in viet·J .:,f the 

provisions of Article 335 of the Constitution. The Department 

of Personnel and Training is a nodal Ministry for all 

Departments of the Governme~t of India for laying down 

~ general instructions in serice mattees. The Income Tax 

Department th·? 

instnJcti·:·ns .::.::.ntained in thi.=: OM. We- \·J·:.uld, 1-..:·H•:,ver, add 

that even if the DOP&T had not issued theee instructions, the 

grant of conceseional marts for passing the departmental 

examination would be invalid in view of the judgment of the 

Hon'ble Srpreme Court in 3. Vinod ~um3r's case. 

16. Tho~ jud.Jments cited by the learned .::.:.unsel fot· the 

a r:· t=· 1 i c a n t s , 3"' ~ ~ referred t.:. at serial u.:.s. ( i i ) I ( i i i ) and 

( i v) 
to 

r)f para 7 ~bc.ve, are st:~.ted t 0:· b·= /the e ffe•:t tln.t the 

law prior to its amendment has to be applied for filling up 

C vacan•:: i Es. Hh i .:h had arisen pr i·:or t ·~· its amendment. Wit h·:•U t 

and the law on the subject, we may st3te that this is not an 

or.:linary ·::ase ,_:,f amendment •=·f the laH ·=·r th•? rules in the 

c:.:.ntext .:.f Hhi.:h \·7·~ ·::·:·uld assume tl-at va·:ancies e:dstinq 

rules 

should be fille:l UJ:• on the t,as is ,_:,f the pre-amended laH •)r 

the rules. This i.:. 
~· a .:ase \·lh'= r.:: the lat·l ha.=; b·::-en laid d·:·\·ln 

by the I-J.:·n ' bl e Supreme Cc.urt in the li•;Jht .:·f the 
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constitutional position and it appears to us that virtually 

the grant 0f ·concess1on in marks for pasEing the d~partmental 

examination ty the reser?ed category carididates has been 

declared as unconstitutional. In this view of the m3tter, the 

vacancies arieing after the judgment delivered ty the Hon'ble 

Supreme Court have to be filled up in accordance with the 13w 

laid down in this judgment. Even if Ann.A5 r~maine 3S it is, 

the resrx·ndents ·::ann•)t be f.:lulted for fillin9 up vacancies 

after ign•Jring the position c·f those can··:Hdates Hho:. have 

secured place in the list at Ann.A5 on the b3sis of 

c•':lncessional marl:s. Ann.A5 does not enj.:.y a etatus hi9her 

than that .:·f a panel prepared by the DP•~. The Hc·n' ble ::.u~_:.reme 

Court has held in a catena of judgments that a t:•et .. s.:.•n 

securing place in the panel for promotions (~•: .. ~s 
"11 

::tc:·:Juit·e-a n.:.t 

an indefeasible ri•;Jht for appointment c.n the bas1s o:·f the 

posit ion in the panel. The leading •:ase ·~n the subject is 

8hanJ:arsan Dash Vs. TJhion •:)f India, 

delivered by the Constitutional Bench of the Hon'ble Supreme 

Court, Hhich has been folloHed in a numbet· .:of .:·ther cases 

decided ty the Hon'ble Supreme ~ourt~ The State is under no 

legal duty to fill up all or any of the vacancies by 

appointing candidates seleted for the purpose. Of courae,· the 

State musl a:t in JO•Jd faith ·=wd must n•:.t •?xer.:ise its r_:: .. :.t-~ers 

malafide .:.r in arbitrary manner. In the instant .-.::as•:, the 

0 
Department has ·very oJ·=·c.d reasons ft:•r nc.t go:.in9 t.:; the c.rder 

of seniority in Ann.A5, 

candidates for promotion. 

17. The resp.:.ndents have 

appl i ·::ants that in 

denied the 

,,~ 

ca:=es 

avo;rmE:nts uf the 

as 

mentioned in Ann. A 7 h::~ve been granted pt··:·mc·t i one •:ven· a f,t er 

the judgm~nt of the Hon'ble Supr~me Court, although they had 

qualified the departmental examination with co~cessional 
(1 
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Employees Federation, PaJ'asthan ~irrlP and it does not - - - J 

~ontain any other detail nor have such details been given by 

the applicants in the OAs. However, we agree with the 

respond~nts that even if an illegality has been committed in 

granting promotione, such illegality need not be perpetuated. 

106, the Hon'ble.svpreme Court has held th~t any wrong order 

or a negative benefit given to an employee or non a~tion by 

the employer to remedy the illegality would not be a ground 

tc• e:·:tend illegal benefit t•:'l a person similarly sitiJat•?d. 

<t E-,en as.suming that some benefit has been t-~r:•no;Jly grnated to 

sc.me employe•?S, that could not be a •]round for e:·:tendirVJ it 

to the applicants as well. 

18. \ve a.::cordingly h·:·ld that in vi<S-\·J (·f the la\·1 laid 

doHn by the H·:on'ble Supreme cc.urt in S.Vin·:·d I~urnar•s o:::a2e, t·le 

t ;:. the 

applicants in accordance with their eeniority position or in 

Ann.AS. 

16. The OAs are dismissed. no order ae to ~osts. 
f\ 

(Rat an Prakash) 

Judi·~ial Membet· Administrative Member 


