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IN THE CENTRL"\L ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR. 

O.A No.248/97 Date of order: ~)J))~ 

A.K.ve·rma, S/o Shri Hari Singh Verma, R/o 135, Adarsh 

Nagar, Ajr:ner, last employed on .the post of Senior Pro­

ject Manager, Aj mer. 

. .• Appl ico.nt. 

· Vs. 

1. Union of India through General Hanager, Western R.aih1ay, 

Chi.1rch Gate, .tviumbai. 

2. Divisi_onal Railway I-1anager, Western Raih1ay, Jaipur 

Divis ion, Jaipur. 

e. Ch :iJ2 f ~'Jorks .tvlanage r, Loco 1f.Jork Shop, Aj mer . 

I·!ir .Shiv Kumar - counsel for applicant. 

r.rrr- .t-·1.Raf iq -.counsel for respondents. 

£2~~}~'1: 

• • • Respondents • 

Hon 'ble rvir.st~K.Agarwal, Judicial Member 

Hon'ble Mr.N.P.NavJani, Administrative !''.ember. 

PER H0!':-1'BLE l''lR .S .K.AGARWAL, JUDICIAL ME~1BER. 

In this Original Ap9lication filed under Sec.19 of 

the Administrative Tribu.nals Act,· 1985, the a~~Yplicant. makes 

·th~ r:€.9illow· ing p ra ye rs ~ 

(i) to declare the impugned ord.er dated 22 ._4 .96 as illegal 

and to quash the same: 

(ii) to release the amount ~ Gratuity so vJith-hel6 vJith 

interest ~ 18% per annum~ 

2 • Facts of the case as stated by the. applicant are that 

in pursuance of the Raihvay Board's letter dated 16 .9 .88, 

the applicant •:Jas alJ_ovJed the benefit of stepping-up vide 

order dated 12 .• 7 .89 and pay of the applicant \.vas fixed at 

R~.3500/- v.J.e.f. 3 .2.88. Since then, the a_;Jplicant was 

continuoasly dravJing the pay as per order dated 12.7 .89 

but respondent No.2 has issued the impuqned order dated 

22.4 .96, by which the pay of the applicant was fixed at 

Rs-3400/- in the pay scale Q,s.2000-3500,· \-v.e.f. 3 .2.88. No 

notice was given to the applicant before issuing such order 

and just before 8 days of his retirement, the respondents .. 

have vi ith-held the. Gratuity amount of Rs .50, 000/- payable to 

the applicant~ It is stated that the benefit. of stepping-up 

was given to the applicant in pursuance of Raih·Jay 3oarr:'t 's 

letter dated 16.9.88 and other similarly sit•..lated persons 

were also given such benefits and no recovery has been made 

from them. The applicant filed a representation on 15 .5 .96 

but v-lith no res'..llt. It is stated that there is no fraud 
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or mis-representation on the part of the applicant and the 

applicant y.;as allO\.ved stepping-up in purs,~ance of the Raihvay 

Board's letter, therefore, the act ion of t;he respondents in 

vJ ith-hold ing the DCRG is arbitrary, illegal and d iscr imina tory, 

therefore, the applicant has prayed for the relief as ment·ioned 

above. 

3 o co:mte r was filed o It is stated in the counter that the 

bene fit of stepping-up allovJed to the applicant vide order 

dated 12.7.89 Y.Jas irregular and erroneous,. therefore, by way 

of the impugned order dated 22 .4 o96, the pay of the applicant 

was refixed in pursuance of the Raihvay Board '.s letter dated 

3 0.11.90o It is denied that a representation dated 15.5.96 

was filed with the respondents. It is also denied that d iff­

erential treatment is given to the applicant and stated that 

it is a case of rectification of an error and to rectify the 

error the respondents are f·~lly empovJered. Therefore, the 

applicant has no case arrl this O.A is devoid of any merit o 

4. Heard the learned counsel for the parties and also 

perused the whole record. 

5. The learned counsel for the appl icarit has argued that 

the impugned order dated 22.4.96 is altogether arbitrary and 

illegal as it has been passed \•7ithout following the principle 

of natural justice. On the other hand', the learned counsel 

for the. respondents has submitted that the impugned order 

dated 22.4.96 is perfectly legal and it has been 'iss;led only 

to correct the order dated 12 .7 .89 passed erroneously. In 

support of his contentions he has referred to 1997 (6) sec 
360, Union of Irdia vs. o.P.Saxena, laid empbasis that Y.Jhile 

ordering stepping-up, the follov.'ing two conditions m.1st be 

satisfied: 

(a) Both the senior and junior officers should belong 
to the same cadre and the post in which they have been 
promoted on a reg11lar bas is shou.ld be identical in 
the same cadre; 

(b) The scales of pay of the lot~er and higher posts in 
vJ.hich they are entitled to draw should be identical. 

But the case of the applicant v1as not covered under 

.these t\-.Jo conditions, therefore, the order already. passed on 

12.7 .89 -v.Jas rectified v :ide the impugned order dated 22 .4 .96. 

6. v.re gave thoughtful consideration to the rival conten-

t ions of both the parties and also perused the whole record. 

7. It is an admitted fact that afte'r passing the order 

dated 22 .4 .96, the applicant vJas only informed that his pay 

which was v7rongly fixed has been correctly fixed vide the 

impugned order .. 
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8. The learned counsel for the applicant has argued that 

before pass·ing of this order, the principles of natural justice 

ha~ not been follo\.ved, therefore, the impugned order dated 

22.4.96 is altogether illegal and ab initio void •. 

9. In r.r.enika Gandhi Vs~ UOI, 1978(1) SCC 248, it was held ---------------...---------------.----.a-..----·--
that before any pupitive action is takenwhich deprives the 

employee of the bene fit he has enjoyed,. an opportunity has to 

be given. In De~t.:_~_T_E~~E~E~~::~.:e.~.· v:__. _Majd o~~-g,::~gres~, 

199~~~1212.~-~~g_-600, it ':Jas held that rules of natural justice 

also require that the applicant should be given an opportunity 

of hearing before subjecting him to any punitive action. In 

LaJS_r::!__!_ 9h~d _ys.__:_ __ QOI ,t;c _or~!.-_1~~-J::.!.~-~99, . if order involves 

civil consequences and has been issued without affording an 

opportunity to the applicant, such an order cannot be passed 

':!" without complying \I'Jith the aUd i altram partem and the party 
( 

should be given an opportanity to meet his ca?e before an 

adverse decision is taken. 

10. 

~Ei~~~E~~~B~~~-~~~-De~~~' it was held that action having 

civil cc;msequences should not be done ,,7ithout giving notice. 

11. In view of the legal position as cited above, ·we are of 

the opinion that be fo:ce passing the impugned order dated 

22 .4 .96, i-t was iruparatiye on the part of the respondents to 

give an opportunity to t~~e applicant to explain. Therefore, 

the impugned order v1as passed without· follov:fug the principles 

of audi altram partem. 

12. The learned counsel for the applicant has argued that 

there \I'Jas no fraud or mir-representation on the part of the 

applicant, before the order dated 12.7 .89 "~:Jas ·issued by the 

respondents. Therefore, no recovery can be made from the 

applicant and with-holdi..l'lg of Grat·.J.ity payable to the applicant 

at this count is arbitrary and illegal act ion of the respon­

dents. In support of his contention, he has referred to a 

leading case dec:ided by the Apex court SaQ_~~-~C!;.~-..Y.~_§.~at~of 

Haryana & Ors, 1995 sec (LSc·s) · 248 and also referred the order 
--~--·----~-------------------

passed by this Tribunal in O.A No.139/95, Nathi Lal & Anr. vs. 

UOI & Ors dated 6.11.96 and order passed in o~··A No .286/96 · 

Nathi Lal Vs. UOI Sc Anr dated 3 0 .8 .96. 

13. In Sahib Ram Vs. State of Baryana .~ ors, it has .been 

held by the Apex court _that 11 there remains no ambiguity that 

\vhere a bene fit of pay scale has been given to an employee and 

it is not actuated on account of any mis-representation by him 

and the employee has not been at fault, the amount paid ma:y not 

be recovered from him. This principle has further been 
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reiterated by Hon 'ble 

of Orissa ,. Ors. vs. oc 

(L&S) 522 decided on 

\ 
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the Supreme· Court in the case of §_tat~ 

Adwait Charan ~bhanthy & Ors, 1995 SCC 

27 .1. 95. In ~l}_r~§;c!Ji~~~in~r.?;,~£_i_Y._~_.:. 

'!lle_j!~E_th __ ~ih~E_!~du~t::_rial Are~De:!:._el92_~~~~.J~.Ut~ri9:_, 1999 (4) 

SLR 3 22, the Patna High court dated 2 .12 .98, the v ievJS of the 

Apex Court were followed and it was held that "Petitioner got 

excess payment :... Not permissible to ·effect recovery after 17 

years .... wrong fixation of pay v.1as .not on account of any mis­

representation made by the·petitioner that the benefit of 

higher pay scale was given to him, b\lt by wrong constr~ction 

made by the Principal for vJhich ap:pellant cannot be held to 

be at fault... · 

14. In the instant case also there a9pears to be no fraud 
I 

or mis-representation on the part of the appl ican'W, therefore, 

any recovery from the applicant in pursuance of the impugned 

order will not be sustainable ·in lay,J. 

15. In view of the above, we allO\v this application and 

quash the impugned order dated 22 .4 .96 and direct the res­

·pondents that any order of re-fixing the pay of the applicant 

may be made only after giving an opportunity to show cause to 

the applicant. The amount of DCRG vJ ith-held by the respon­

dents may be released v.Jithin one month from the ·date of 

receipt of a copy of this o:r:der with interest ~ 12% per 

annum. 

16. No order as to costs. 

rJl,-!£--
<N .p • Nawan i) · 
rv:embe r (A) . 

(s .IZ.Agan;al) 
r.::embe r (J) • 


