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‘ Date of Deciziocn: 29 -Jo. |50y
OA 173,37 with MAs 159 & 228,97 :
Surendra Mohan Gaur, Aszistant Staticn Master, Railway Ztation Indra Garh, BEoka
Divisicn, Western Railway, Fcota. '
... Applicant
Versus
1. Unicn of India through the General Manager, Western Railway, Chiwrchgate,
Bombay . |
2. Divisional Sécurity nfficer, Western Railway, Fota Division, Fota.
3¢ Zhri Chotelal Verma, T.I. Enguiry Officer, Western Railway, Gangapinzity.
' ... Respondents
CORAM:
HIMT'ELE MR.3IFAL FRISHIA, VICE CHAIFMAIT
HOLT'BELE MR.O.P.EHARMA, ADMIITIETRATIVE MEMBER

For the BApplicant eve Mr.S.K.Jain
Fer the Respendents ees Mr.T.P.Zharma
ORDER

PER HOM'ELE MPR,GIPAL FRISMA, - VICE- THATREMAN

Applicant, Surendra Mchan Gaur, has filed this applicatiocn u/z 19 of the
Administrative Tribwnals Ack, 1985 (for shevt, the Ast), praying for cuashing
the impugned crder of punishment of rvemcval from service dated £.4.97, at
Ann.A-1, and the charge-sheet Jdated 7.10.%¢, at Ann.A-2, az alss the

disciplinary enquiry.

Z. The applicant's case iz that while he was wirking as Assistant Ztation
Master at Indra Garh, he was zerved with a éharge—sheet izaned Ly respondent
l15.2 eince he was responsikle for the derailment of wagon e CR 4221 Tank:.  An
epquiry <fficer was appointed by respondent Mool and it iz stated by the
applicant that the enguiry officer pnt the entive responsibility wpon him by

crose examining him or putting such questicns to him which amcunted to his
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roes—-eramination. The enquiry cfficer had issued a letter Jated 22.12.96
agking the applicant to give hig defence within 10 days from 23.12.9%4 and since
nc defence could ke given, the ‘enquiry repcrt was submitted by the enjuiry
officer on 23.12.%% iteelf and respondent Mol theveafrer asked the applicant
tc give his written representaticn against the enjuiry rep-rt. The applicant
submitted his written zstatement on 21.5.97 vide Ann.A-C. Respondent  MolZ
thereup-n izsuzd the ~rder -f remcval from service vide order dated 2.4.97, at
Ann.A-1, It is contended by the applicant that the enguiry is vitiated hecause

it haz teen held contrary ko the provigions of Pailway Servante (Discipline &

(: t"er Appeal) Rules, 12¢3 (Por short, the Fules). It is alac stated that neither the
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statement of imputaticn of misconduct has been given nor was the list of
documents  or  witnezses relied npon furnished to the applicant. It is,
therefore, oontended that the charge-sheet iz in violation of Bule-? (6) of the
Pules. It is also stated that the charges framed ajainst the applicant have
not been admitted by him and yet neither any oral evidence ncr any dx-umentary
evidence has been produced to prove the chavges. It is further stated that the
enjquiry <fficer had examined the applicant dJdirectly withiut examining the
prosecution witnesses and in such a situation the procedure adipted by the
enjuiry ocfficer was contrary to rules. It is further stated that the enmiry
officer did not oomply with the provisions contained in Rule-9, sub rules (21)
and (22), =~f the Rules.

3. <n the other hand, the respondents have raiced a preliminary cbijecticn
that in terms of the provisicne contained in Section 20 of the Act, a Tribunal
shall not ordinarily admit an applicaticon unléss it is satisfied that the
applicant had availed of all the remedies availakle t» him under the relsvant
service rules as to redressal of grievances. It is categeorically stated by the
respondents that since the statutory provision of appeal, contained in Pule-18
of the Rules, has not been availed of by the aprlicant hefore apprcaching this
Tribunal, the present applicaticon is premature and is not entertainable. It is
alsc stated ky the respondents that the charge-sheet dated 7.10.9¢ has keen
gerved upon the applicant and the list of statement of allegaticns and the list
of witnesses were als: supplied to him. It is contended by the respondents
that the enquiry officer had conducted the enuiry fairly after affording
reascnakle cpportunity teo the applicant and that there was full compliance with
the principles <of natural Justice. The arplicant has keen given full

cpportunity to defend his case.

4. We have heard the learned :-ounsel for the parties and have goné through

the reccrds of the case carefully.

5. The learnsd counzel fir the applicant relied on 1926 (4) SLR 102, Charan

' Zingh v. Union of India and others, wherein it wag “heerved, as follows :-

"All that Secti:n 0 zays is that ﬁcrdinarily" this trikanal would not
entertain all applicatizn unless it is zatisfied that the applicant has
availed of all the remedies availakle tc him under the relevant =zervice
rules. Where the sérvice rules dc nok empower the Anthorities to stay
the order howscever just the case may be and howecever erronecus the
crder under appeal ~r vreview may ke illegal, that may, in the

“circumstances ~f the parti~ular case, constitute a valid ground fo

entertaining an application under Section 19 without insisting wpen the

C%kﬂ@&m. applicant to avail of all the remedies of appeal <r review provided under
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the Service Rules."

Peliance has als> been placed on 1937 () 30T (CAT) 114, Shri Fishore chandra
Fattanayalk v. Shri R.H.Das, IAZS, wherein the Tnttack Pench of the Central

Administrative Tribtunal chserved, at page-422, as follows :-

"Legislature has alsc vested discreticn with the Tribunal while using the
word 'ocrdinarily' in secticn 0 of the Act. The Legislature has intended
that as a general rule every case cannot ke thrown <t merely con the

ground that other remedies have not keen erhansted. There might be cases
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where emergent situation may need immediate interference and therefore
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the Parliament in its wiad-m has intentiznally used the word 'srdinarily!
having in its mind that there may b2 cases in which an aggrisved perssn
chould not wait to exhaust other remeliez but should immediately seel fo
the interference and protection ~f a Court. Therefire =ach caze haz to

ke decided aczording to itz own facts and cirometances.”

The learned counsel for the applicant further relied -n 1970 (1) SLJ 108,
Farnal Leather Faramchari Sangathan (Reqad) v. Likerty Footwear Company (Regd)
and <thers, wherein it was held by their Lordships of Hon'kle the Supreme

Court, at page-111, as follows :-

"The employees' unicn without prefertving Letters Fakent Appeal hefore the
High Court against the judgement of learned single judye has directly
appealed to this Court by cbtaining special leave. Ordinarily, we would

have revcked the leave since the party has not exhansted the remedy
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. availabkle Ly way of appeal. PBut in view of the imgprtance of the question
raised and the need to decide it promptly in the interest of industrial
adjudicaticn, we proceed to consider the app=al on merits."

The learned counsel for the applicant alsc cited (1%33) 12 ATT 3%, B.Apra Rao

v. 3d3iticnal 2ollectar of Customs, Visakhapatnam, wherein the Hyderakad Pench

of the Central Administrative Tribunal cbserved az folleows :-

"We have examined the ~ase and heard rival eides. &ri Jagan Mchan Reddy
raised a preliminary osbjecticn that the applicant had not represented
against the termination corder. 33 «<an be seen from the guksequent
raragraph, the action of the respondent ig ex facie illegal and against
an ex facie illegal -rder no representation lies.”

€. It is strongly urged on behalf of the applicant that the factzs and
circumstances «f the present case are such that the present aprlicaticn zan be
(:dﬁ;iJ# entertained without insisting on exhaustion of the statuf-vy remedy of appeal.
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It is pertinent to nste that each case has to be judged in the context of its
cwn facts. We are of the view that the impirtance «f the questicns pleas
raiced in the present applicaticn is not such as to warrant dispensaticn with
the rejuirement f Section-20 of the Act. All the pleas raiszed in this
applicationvcan very well be agitated kefire the appellate authcrity by way »f
filing an arpeal. There appears to ke no excepticnal ground justifying:
dispensaticn with the requirement <f the provisions contained in fection-I0 of
the Act. Since the applicant has not erxhausted the statut:ory remedy of appeal,
as provided in Rule-12 of the Rules, befire approaching this Trilkunal, we are
of the view that the present application is premature arnd is not maintainakle.
However, if the applicant prefers an appeal within a month of this order, the
same zhall ke entertained and disposed of by the appellate authority through a
detailed speaking crder on merits meeting all the pointe raised therein, as
expediticuzly as poesikle. The interim direction issued on 16.5.97 is vacated.
Zince the interim direction issued'on 16.5.97 has alreédy keen vacated while
despseing of the OB, MA 159737 for vacation ~f the aforesaid order stands
diemiszed a= having hecome infructucous. MA 323/97 has also become infructuous
and it stands dismissed as such. ‘

7. OA and the connected MAs 159737 and 22597 stand disposed of aceordingly

with no order as to costs.
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i A& \ ‘ Crihbne
(0.P.SHARW (G2FAL FRISHMR)
ADM . MEMEER VICE CHAIRMAN
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