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IN THE CENTRAL ADMINISTRATIVE TRIEUNAL, JAIPUR BENCH, JAIPCUR.
C.A.No.172/1997 ‘ Date cf order: _5]5?2Jpra
Bhimsen As sudhamn S/o Shr: Mohen Lesiis R/0 303, Rejapark
Sinéhi ‘Celony, Jaipur, retlred as Inccme Tax Inspector.
| ...Applicant.
'Vs.
1. . Unjcq cf India thrcugh Secretary fo the Gevt, Minj. cf

Finance, Deptt. cf Income Tax, New Delhi.

Z. , Commicssionery Deptt. cof Income Tax, AéYakar Bhawan, Near
Statue Circle, Jaipur. - ' .
3. Asstt.Director Income Tax (Investigation), Deptt.cf Inccre

Tax, Central Revenue Bldg, Near Stetue Circle; Jaipur.
4. ‘The Acccunts Officer, Zonal Accounts Office, Central Peerd
cf Direct Taxes, Jaipur, C.R.Building. ‘
.. .Respondent =.

Mr.Surender Singh - Ccunsel for applicant.

Mr.N.K.Jain ) - Counsel for respondents.

Mr.Gaurav Jain)
CORRM:
' Hon'ble Mr.S.K.Agarwal, Judicial Member
Hon'ble Mr.N.P.Nawani, Administrative Member.
PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MFNMBEK. )
In this ijgjnal application filed under Sec.]1® cf the

Aéministrative Tribunals Act, 1985, the applicant makes the

fcllewing prayere:

(1) to guesh and set aside the impugned crders at Annx.RI to
Annx.A€ issued by respondent No.4 whereby the reccvery of Rs.22405
has been crdered to be effected. .

(ii) . to ‘direct the respondénts' te refund the amount ec

illegally reccvered from the applicant alongwith interest @ 18% per

| annum.

(iii) to direét the respéndents to allew the applicant all the
benefits of earlier fixation cf psay without taking dintc effect the
impugned orders at Annx.Al toc A6. |

2. - . Facts of the'case as stated by the‘appljcant are that he
was initially appointed as Lower Djbisjon Clerk in the Inccome Tax
Department on 2.11.1959 thereafter he wes promwoted as U.D.C cn

30.9.67 and further promoted as Tax Assistant cn 5.6.81 thereafter

_elevated to Head Clerk on 9.7.91 and to the pést cf Supervisor cn

21.12.94. It is stated that the applicant was superannuatéd in the .

menth of June 1996. It is stated that by vielating the besic
principles cf natural justice the impuagned.orders at Annxs.Al tc A6

were ijssued by.réspondent No.4 and an illegal recovery of Rs.22405

was effected from the applicant against the amount of gratuity



-

payable tc the ap@ﬂfcant.wlt ie alsc stated that the applicant

filed representation to which rno_response wae receive¢. It is

further stated that the impugn;S' orders are issued without
fcﬂlcﬁing the basic principles of nathral dJustice and the action of
the respondents in rodifying the fixation of pay cf the applicant
is irraticnal and illegel. Therefore, the applicant filed the C.A
for the reliefs as mentioned above.

3. " Reply was filed. In the reply it is stated thst only

excess payment made to the applicant was recovered from his

. gratuity and the reccovery was perfectly in crder ané in accordance

with the provisions cf law. It is stated that there has nct been
any violaticn of the principles of natural justice and the fixation
of pay cf the applicant was vcid ab initio and contrary to the
rules,’thegefore, the same. was correctéd. It ie further stated that

the wrong fixaticn Qoes nct give any rjghf te the applicant and as

-and when it is Jdetected the respcncents are fully justified in

making the recovery of the excess payment made tc the applicant. It
ie stated that this C.A having nc merites is liable tc be dismissed.
4. i Heard the learned ccunsel for the parties and also perused

the whole reccrd.

- 5. - The learned counsel fcr the applicant has argued that (i)

the earlier fixation of pay cof the applicant was made suo mottc by
the respendents and there was nc misrepresentation of any kind cn
the part of the applicant; therefore; the reccovery made frcm the

applicant after -such a long lapse js= arbitrary, vcic¢ and ijllegel.

" (ii) No shcw cause notice was given tc the applicant befcre passing

the impugned orders or .effecting the reccvery frem the gratuity
payable to the applicant. In eupport cf his contentions he has
referred to: (i) Bhagwan Shukla Vs. UCI. & Crs, 1994(4) SLRi6]4n
(ii) Sri Ganesh Chandra. & Crs Ve. UCI & Ore, 1997(2) CAT AISLJ 586,
(iii) Mohan Singh Vs. State of Punjab.& Ors, 1991(7) 'SLR 128, (iv)
Sharad Vs. Director General (Works) CPWD §& Ors, 1997(2)(CAT) AISLJ
256 and (v) Shri M.S.Mandhsiye Ve. UOI & Crs, 1997(2) AISLJ CAT
260.

6. On the cther hand, the learned ccunsel for the respondent s

has argued that in cese of excess/wrong payment cf pey & allowances
tc the applicant, recovery can be made from the appljcanf at any
stage and there is no illegality in passing the .impugned créers
effgcting thelreccvery from the applicant as such. In suppert of
his contention he has referred to Alam Ali Vs. State cf Rajasthan &
Ore, 2000 IAE 1.C.862. '

7. . We have given anxicus ccnsideration to the rivel

contenticns of both the parties anC alsc perused the whole reccyé.



- 8. Rs regard= the firet contention of the applicant is
concerned, the law is well ‘settled on the pOJnt that in all casces

where the Govt has tlxed the pay suc meotto even if the Govt has
fzxed the pay. wrongly, no recovery can be made after a long lapese.
S. In Shyam Eabu Verma & Ors Vs. UOI & Ors., (1994) 2 scc 521

it was held by the Supreme Court that the petiticner whe ‘had

.. received the higher scale due to no fault of his own; it shall ‘only

‘be just and proper not tc recover any excess amount already paid tc

him. ' ‘
10. In Sehib Ram Ve. State of Haryana & Cre, 1995(Supp(1) SCC
18, it was held by the Supreme Ccurt that upgraded pay scale as

given to the appellant:due.to wrong construction cf relevant orcder
by the-authority concerned without'any misrepresentation by the.
employee and the GCovt was restraineé from 'recoverjng' the
overpayment already made. ‘ .

11.: In Collector of Madras & Bnr. Vs. K.Rajamonickam, (1995) 2

ScC 98;- it was held by the Supreme Court that the reepondent was

‘centinued in cerv:ce beyoné the date of superannusticn under a

wrong decisicn of the Court. It wes he]d that the period of service

beyond the date cof quperannuatlon ‘chould not be counted. However,

" recovery cf any amount paid durlng that period wee prchibited.

1z. In UCI & Ors Ve. M.Bhaskar & Ors , (1996) 4 SCC 416, in

)
this case, the Supreme Court while setting aside the judgments of

various Tribunale. in regard to scale of pay of pre-1997
Traific/Comrmercial Apprentjce making them entitled to the pay scale
of -Rs;l600-2660, it was held that .the reccvery of the amount
already paid because ‘of the judgment of varicus Tribunals vmmié

cause hardship to the respondents/appellants concerned and

therefore, the respohdents;(UOI).Were directed nct tc recover the
arount already paid. |
13, In UCI & Ors Vs. Ram Gopal Agarwal & Ors, z1998)2 SCC 589,

it was held by the Suéreme Court that the recovery would result in
great hardship and the amount already paid to them in terms of the
crder of this Court or‘by the crder cf the Tribunals as aforesaid
would not be recovered.. '

14. In State of Haryana Vs. Or Prakash & Anr. (1998) 8 sSCC

733, it was _djrecteé by the Supreme Court that in case he had
withdrawn that amount g the same should nct be reccvered frem.him.

15. In view cf the abpﬁe 1ega1 positjcn as stated abcve anc
the facte and circumstances of the caseg we are of the ccneidered
view that nc recoVery can be mace from the applicant in pursuance
of the impugned orders at Annxs.Al tc 26 and the legal citation

referred by the 1learned counsel for the respondente- is



"for the applicant ie concern

‘heard befcre subjecting him

-

distinguishable as pér the facte and circumstances of the case and

is nct helpful to the respondents” in eny way.
le. As regafds the cecend centention cof the learned counsel
G, it is an admitted position that no
show cause notice or opportunity of hearing was givén tc the
applicant before issuing the|impugned orders at Annxs.Al to A6.

17. The law is well settled cn this peint alsc and catena of
judgments of Hon'bléySupreme Court. High Ccurts and Tribunale have

reached to the conclusion| that any order which entaile civil

consequences is nonest if| it is issued  withcut following the
principles of natural -justice.
1s.

that ‘before_‘any punitive 

In Menaka Gandhi Vs. UOI (1978) 1 SCC 248, it was held

acticen ie tsken which Jeprives the

employee of the benefits he| is enjoying, an opportunity haes to be
given. o B
19. -

Supp(i) SCC 600; it. was held .that the rules of natural justice alsc

In Delhi Transport| Ccrpn. Vs. DIC Mazdoor Congress, 1991

requires that the applicant should be given an oppcrtunity to be

tc any punitive action.

20. In Olga Tellis Ve, Bcmbay Municipal Corpn, (1985) 3 SCC
545, it was held that the applicant has been dJdeprived -of hise
livelihocd without even being heard in the matter end without any

notice merely  on the basis cf an ongcing pclice investigation.
Right to life includes right to livelihocd and thus the order is
the Constitution of India.

State of Tamil Nadu, (1974) 4 SCC 3, it

violative of Article 21 of
21.

was held that right to fairness is irrespective cf the legal rights

In E.P.Royappa Ve.

of the embloyee. :
22. In H.L.Trehan & Ors Vs. UOI & Ors, (1989) SCC(LsS) 246, it

was held that it is now well settled principle of law that there

can be no dJeprevation or curtailment of any existing.right,

advantage or benefit enjoyed by @ govt servant without complying
with the rules of natursl |justice by giving him an oppertunity of
being heard. '

22, In Iaxmi

- an cppertunity to meet h

involves civil consequence
an oppcrtunity to the apg
without cdmplyiqg with aud

-taken.

23. on the basis of

s and has been issued without affording

licanty such an corder cannct be passed

ie case befcre an adverse dJdecision is

N

the forgeing discussicns and facts and

circumstances of the casgy we are of the considered view that

principles of natural Just

ice are violated in the instant case and

5i alteram partem, party shéuid be given-

v

Chand Vs. UOI- & Ors, 1998 ATC 599, If order
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.no reccvery can be made from the applicant'jn pursuance of the
impugned‘orders at Annxs.Bl tc A6. The same view has beeh taken by
-the Division Bench of this TfibunaL.in O.A No.123/98, N.C.Chouhan
Vs. UOI & Crs passed conh 30411.99.

24,  In view of the foregoing discussioﬁs as above; we allow
the 0.A and quash the impugned orders at Annxs.Al to A6 and djre¢f4
the respondents to refund [the amcunt sc recovered in pufsuance to
Annx.Al tc Annx.A6 within| 3 menths frem the date of receipt of a
copy of this crder, élongwith interest € 12% per annum frcm the
date of recovery till the jamcunt is refunded to the applicant. The
respondenté are at liberty to pass appfopriate order regarcing
fixaticn cf pay of the applicant after giving him an opportunity of
hearing but no récovegy bf arrears of pay can be nédé from the

1y

applicant... .
25.'\/. No order as tc costs.
4 A
. g -
14 \,\,;/é
(N.P.Nawani) » (S.K.Agarwal)
Menber (2). ) Member (J).
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