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IN THE CEN'I'RAL ADMINIS'IRf\.TIVE 'IRIEUNAL~ JAIPUR BENCH 1 JAJPUR. 

O.A .• No.l71/l997 Dat~ of order: 3J-SJ'2-n.,--o _ 
Une Dutta Gupta 1 S/o late Shrj Sree Raw"'ii ~ R/c. B-195~ . . ' -
Janata C:::olony~ Ja~pur~·'reUrec5 as Jnccrr€ 'lax Inspector • 

• • • Appl fcant. 

V::. 

1. Union of India through Secretary t0 the G0vt~ tJ'jnj. of 

Finane~~ Deptt. 0f Inc0rre Taxg New Delhi. 

2. Chief Ccrnwissionerw Deptt. of IncoiPe Taxa Aayakar Ehawan~ 

Near Statue Circle, Jaipur •. 

3. Ass~t.Director Income Tax (Investigation) • Deptt.of Incowe 

Taxy Central Revenue Eldgg Near Statue Circle, Jaipur. 

4. 'Ihe ·Accounts Of-f i ~er ~ Zonal Accounts Office a Central Board 

·of Direct Taxesm Jaipur~ C.R.Euiloing • 

• • • Respondents. 

Mr. Surender s :i ngh - Counsel for applicant. 

Mr.N.K.Jain 

l'l,r.Gaurav Ja:in) 

CORAM: 

- Counsel for respondents. 

Hon'ble Mr.S.K.Agarwalu Judjdal .r<;erober 

.Hon'ble ~r.N.P.Nawani» Administrat:ive Merrber. 

PER HON'BLE MR.S.K.AGARWAL 1 JUDICIAL MEMBER. 

In this Original appl:ication filed under Sec.l9 cf the 
I 

Adm:inistrative Tribunals Act~ 1985 m the applicant neke
1
s · the 

follow:ing prayers: 

( i) · to quash and set aside the. ill1pugned. orders at Annx .Al to 

,Annx.A6 issued by respondent No.4 whereby the. recovery of Rs.46446 

has bE?en oroered to be effected~ 

(H) to dj rect the respondents to refund the arrcunt so 

:illegally recovered from the applicant aiongwith interest @ 18% per 

annuro. 

(:iii) to ojrect the respondents tc allow the applicant all the 

benefits of earlier fixation of pay without taking :into effect the 

:iropugned orders at Annx.Al to A6o 

2. Facts of the case as stateo by the applicant are that he 

was initially appointed as Steno-typist in Jncorre 'I'ax deRSrtment on 
' ' 

29.4.61 thereafter he was prorooted as UDC on 20.4.64g Stenographer 

ord:inary seal~ on 4.4.66~ Stencg~apher Sr.grade on 31.2. 73 and 

Incorre Tax Inspector on 28.2.76. It is stated that the applicant 

was reverted on his own'· reauest frcro the pest of Inspector to 

·Stenographer SeleCtion · scale. Thereaftery the applicant was 

promoted again on the pest of St~nographer Scale .Fs.55G-900 '[ide~ 

order dated 11.8. 7~. The applicant was prqrotec on the po~t of 

Inspector· of Income Tax vide order dated 11.7.79 in the scale of 
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· Rs.425-800 this pay scale was revised tc· Rs.550-900 w.e.f. 1.1.80 

ana ·fur~her revisec5 as Rs.-~11640-2900 .on l.L86. _It is aJso stated 

that after· unusual -delay· of· 29 years ana by violaUng the basic 

principle of natural justic~ 1 the iropugnea orders at Annxs.Al to 

Annxs.A6 were issued by respondent No.4· and an illegal recovery of 

Rs.46446 was effected .frcm the applicant against the amount· of 

gratuity payable to the applicant as the applicant retiree_ from 

servic~ in March 1997. It is also stated that the applicant fHed 

representation which was also rejected by respondent No.4 ana 

coromunicatea to the applicant vide letter dated 9.4. 97 by the 

Asstt. Coromissicner of Income Tax. It .is further stateq that the 

impugned orc5ers are -issued wjthout fol;towing 'the basic princ:iples 

of natural justice ana the acticn of the respondents in modifying 
' . 

the fixation of pay of the applicant :ls irrational ana illegal. 

Therefore~· the applicant fj}ea the O.A for the reliefe 'as mentioned 

above. 
~ . 
-• I Reply was filed. If! the reply it. ie stated that .. onJy 

excess payrr~nt roade to· the applicant was recovered frdn his 

gratuity ana the recovery was perfectly in order ana· ~n acGor6ance 

with the· provisi.ons of law. It is stated that there has not been 

any violation of the principles of n?tural justjce ana the fixation 

of pay of -the applicant was void ab injtio ana· contrary to the 

rules. therefore. the same was corrected. It is further stated that 

the _wrong fixation does not gi've any right to tb~, applicant and as 
. . I 

ana when it is aetectec5 the respondents 'are fully justified in 
' 

rr.eking the recovery cf the excess payroent roaae to the applicant. It 

is stated that this O.A having no merits is liable tc be diemissec. 

4. Heard the learned counsel for the parties and alsc perused 

the whcl e record. · 

5. The learned counsel for the applicant has argued that (i) 

the earlier: fixation of pay of the applicant' was made suo motte by 

the respondents and there was no misrepresentation of any kind ori 

. the\ 'part of' the appl ica~t • . thereforep the recovery roade from the 

applicant after such a long lapse is. arbHrary 1 void and Hlegal. 

(ii) No. show cause_ notice was given to the applicant before passing 

the irop~gnea orders or effecting the recovery from the _gratuity 

payable to the applicant. In support of his contentions he bas 

referred to: (i) Ehagwan Shukla Ve. UOI & Orsm .1994(4) SLR 614 1 
' . I 

-(ii) Sri Ganesh Chandra & Ors Vs. UOI & Ors. 1997(3) CAT AISLJ ·586 0 

(iij) Mohan Singh Vs. State ~f Punjab & Orsp 1991(7) SLR 128.11 (iv) 

Sharaa Vs. _Director' GeneraJ (Works) CPWD &· Ors 1 1997(2) (CAT) AISLJ 

256 and (v) Shri M.S.Manahaiya Ve. OOI -& Ors. 1997( 2) AISLJ CAT 
' "---

260. 
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6. On the other hand 1 the learned counsel·for the respondepts 

hae argued :that in case of excese/wron9 payment of pay 0 a1lowances 
' - . . 

~ oJ • I . 

to the applica~t • recovery can be· made froiP, the applicant. at any 

.. stage and there is no illegality in passing the impugned orders, 

effeCting the recovery· from the applicant as.- such. In_ support of · 

his contentj on he has refer~ec( to Alam A~i Vs. State of Rajasthan & 

Ors 1 2000 LAB I.C.862. 

7. We have given anxious· ·consideration to the . rival 

contentions of both the parties and aJs.o peru~ed the whole record. 

So. As regards the first contention of :the applicant is 

concerned• the ·la.w is we11 settled on the pcint that in a.ll cases 

where the Gcvt has fixed the pay suo motte even if the Govt has 

fixed the pay wrongly 1 no-recovery can be made a.fter a long lapse. 

·g. in Shyam ~b~ _yer~ E .9!! .Y2.! UOI 2 Ore. • (1994) 2 sec 521 

. ' I 

jt was ·held by the Supreme Court that the petitj cner who had · 
., -

.received the higher scale due to no fault of hi~ own, it shall only 

be. just and proper nbt'to recover any excess amount already paid to 
·' 

hiiP. 

10. l ·In §2E2E ~am Vs::_ §!2!~ E.! !J2~2 2 9E~• 1995(Supp(l) sec 
- -

18 1 it was helo by the Supreme Cqurt ·that. upgraded pay scale as 

. given. to the appellant due to wrong cons~ructicn of relevant order 

by · the authodty concerned without any m_isrepresentat i en by the 

employee· and the Govt was restrained from recovering the 

overpayment already made. ·. 

11. In SollectoE .sf .Maar~~ ~EE.=. Vs. K.Raj2FEn)c~2.F.! (1995) 2. 

sec 98, it was held by the Supreme Court that the respondent wa.s 

conbnued. in service beyond ·the ·oate. of Euperannuation. under· ·a -

wrong decision of the Court. It was held that the. period of service 
\ 

beyond the date·· of superan~uation should .not' be counted. However. 

recovery of any amount paid during that period, was .prohibited •. 

12. ' In !JOI E ,Ors Vs.:_ M.E_!:Iaskar ~ Or~ I (1996) 4 sec 416, in 

this case 1 the Supreme C~:>Urt whil~ setting aside the judgJT.ents of 

various Tribunals in regard to scale of pay cf pre-1997 

'Traffic/CommerCial Apprentice making them entitJed to the' pay.' scale 

·Cf Rs.1600-2660p it was held t.hat the recovery of the air01,ll)t 
. . 

already paid because of the judgment of variom:. Tribunals would 
' ' 

cause . hardship to the respondents/appellants concerned· and 

therefore 11 the respon¢\ents (UOI) were directed not to recover the. 

amount already paid. \ 

13. ' Ip UO_! ~Or~ VS::. RamGopal Agarwal ~ .Qrsp (1998)2 SCC 589 1 

it w~s held by the Supreme Court that the recovery would result in 

great hardship ana the amount already paid to them in terws of the 
~ \ ' . 

· order of this Court or by·. the order .of the 'I'ribunals as aforesaid 

' . ..:::::::_--=-~-------=-::::.--=...-_-_-_--__ ~-:_-_--__ -=._-=._-:__ __ -
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22. Jn Laxrei Ch~nd Vs. · UO,I ~ Ors. 1998 ATC 599• If order 

involves civil consequences ana has been issued1without afforcing 

an opportuility to the appUcant~~ such an order cannot be passed 

without complying with audi alteraw partemr party should be given 1 

an opportunity to weet his· case before an adverse decisi en is 

taken. 

23. On the basis -of ~he forgoing discussions and facts and 

circumstances of 'the case~ we are cf the consiaerea view that 
\ . ' . 

principles of natural justice are violated in the instant case ana 

no recovery can be made from the applicant in pursuance of the 

iwpugned orders' at Annxs.Al tc.A6. The sarre view has been taken by 

t,he ·Pi vision Bench of this Tdbunal in O.A No.l23/98• N.C.Chouhan 

Vs. UCI & Ors passed on 30.11.99 • 

. 24. In view of the forege:)jng discussions as above. we allow 
i 

the O.A and quash the impugned orders at Annxs.Al to A6 and direct 

the respondents to refund the amount so recovered. in pursuance to 

Annx. Al to Annx. A6 within 3 months from the date of receipt of a 

copy of this order. alongwith interest @ 12% per annum from the 
, . I 

date of recovery till the amount is refunded to the applicant. The 

respondents are at liberty to pass appropriate order regarding 

fixation of pay of the applicant afte-r givi'ng him an opportunity of 

hearing but no recovery of arrears· of pay can be. made from the 

applicant. 

25. No order as to costs. 
' ' .·· cJ~ 

:.(N.P.Na~ ~~ •" (S.K.Agarwal) 

Mewber ( A ) • . Merober · ( J ) • 

\ 


