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IN THE CENTRAL ADMINIQTRPTIVE TRIBUNAL, JAIPUR BENCH, JA]PUR.
O.A,No.171/199/ Date of crcer.j;]§ﬂ24nwo
Ura. Dutta Gupta, S/o late Shri Sree Ramrii, R/c. B-195;
Janata Colbny.}Jé?pur,“retjreé as Inccme Tax Inspeetcr.
...2pplicant.
. Ve. ‘
1. Unicn of India tﬁrough Secretary tc the Govt, Mini. of

Finance, Deptt. of Income Tax, New Delhi.

2. © Chief ComﬁiecioneruvDeptt. of Inccre Tax, Rayakar Ehawan,

Near Statue CJrcleg Ja:pur.i i
3. Asstt.Director Income Tax: (Investigation), Deptt.of Income

Tax, Central Revenue Bldg, Near Statue Circle, Jaipur. \
4, The Acéqunts Officer, Zcnal Accounts Cffice; Central Rcard

.“of‘Direct Taxes, Ja]pur, C.R.Puilding.
, ‘ : ...Reepondent
Nr.Surender SJnoh - Ccunsel for apmﬂlcant.
Mr.N.K.Jain ) — Ccunsel for respondents.
Vr.Gaurav Jain)
CORAM:

Hon'ble Mr.S.K.Agarwal, Judicial Member

Hon'ble Mr.N.P.Nawani, Administrative Member.

PER HON'BLE MR.S.K;AGARWAL; JUDICIAL MEMBER. )

In this Original epplication filed qnder Sec.19 cf the
Administrative Trjbﬁnals Act, 1985, the applicant mekes the
foliowjng prayers: . ' '

(i) " to guash and set aside the. impugned .orders at Annx.Al to
Annx A€ issued by respondent No.4 wheteby the recovery of Rs.46446

has been ordered to be effected.

(ii) . te direct the respendents to refund the emcunt sc

Jllegally recovered from the appllcant alonngth Jntereet @ 18% per

armum . : - -

((iii) = to direct the respondents tc allow the applicent all the

benefits of earlier fixation of pay withcut taking into effect the

. impugned crders at Annx.21 to A6.

2. ) Facts cf the cage as stated by the applicant are that he
was JthJally appo:nted as Stenc-typist in Incomre Tax department on
29 4.61 thereafter he was promcted as UDC on 20.4. 64, Stenographer

oro:nary scale on 4.4.66 qtencgrapher Sr.grade on 321.2.73 &nd

Income Tax Inspector on 28.2.76. It is stated that the applicant .

was reverted on his own" request from the pcst of Inepector tc

\Stencgrépher Selection ° scale. Thereafter, the applicant was

prometed égajn on the pcet of Stencgtapher Scale Re.550-900 vide,

crder dated 11.8.78. The applicant wes prcrcte¢ on the post of

Inspector’ of Income Tax vide order dated 11.7.79 in the scale of

'
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'Re.425-800 this pay scale waé revised te Re.550-900 w.e.f. 1.1.80
and further revised as Rs640-2900 on 1.1.86. It is also stated
that after unusual ’delay'_of 29 years and by viclating the basic
prjncipll'el of natural justjcé. thé impugned crders at Annxs.Al to
Annxs.A6 were issued by respondent Nc.4 and an illegal recovery of
Re.46446 was effécted frcom the applicant ageinst the amcunt - of
gratuity péyable to the applicant as the applicant retired from
service in March 1997. It is also stated that the applicent filed
representation which was alsc rejected by respendent No.4 éﬁd
q:omrirunicated to the applicant vide letter dated 9.4.97 by the
Aestt. Commissicner of Incoﬁle Tax. It .is further stated theat the
. impugned orders are issued without following the basic principles
of natural justice and the acticn of the respondents in modifying
the fixation of pay of the applicl*ant is irraticnal and illegai.
Therefore,' the applicant filed the C.A fcr tﬁe reliefe 'as mentioned
abo&e. ' » ) ,

2.1  PReply was filed. In the reply it. ie stated that. only
excess payment rede to the applicant was recovered frcih his
gratuity arlld the recovery was perfectlyk in order and in a&eordance
with the'proQisj:ons of law. It ie stated that there has not been
any viclation of the prihciples of natural justice and the fixation
of pay of the applicant was void ab initio and contrary tc the
rules, therefore, the same wes corrected. It is Iurthér stated that
the wrong fixation does not »g:i've any right tc the applicant and as
and when Jt is detééted the respcnd,e'nts ‘are fully Jjustified in
making the ‘recovery of the excess payment made tc the appliéant. It
'i's stated that this O.A having no mér:its ie liable tc be diemissed.
4. . Heard the learned counsel for the parties and alsc perused
the whele record.: _ A '
5. ' The learned counsel for t_:he applicant has argued that (1)
the earlier fixation of pay of the applicant was made suo mottc by
'the respondents and there was no misrepresentaticn of any kind on
the "par‘t of the ap'plicantg,l therefcre; the recovery made frcm. the
‘app..l.jcant after such a l‘ong lapse is arbitrary, veid and illegal.
(ii) No show céuser notice was given te the applicant before passing
the :imppgned orders or effecting the relcovery- from the"gratuity :
payable to the applicant. In gupport cf his éontentions he has
referred to: (i) Bhagwan Shukla Ve. UOI & Ore, .1994(4) SIR 614.>
(ii) Sri Genesh Chandra & OFs Ve. UOI & Ors, 1997(3) CAT AISLJ 586,
(iij) Mohan Singh Ve. State of Punjsb & Ors, 1991(7) SIR 128, (iv) -
Sharad Vs. Director General (Works) CPWD & Ors. 1997(2) (CAT) AISLJI
256 and. (v) Shri M.S.Mandhaiya Ve. UOT & Ors, 1997(2) AISLJ CAT
260.
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6. Cn-the other hand. the learned couneel for the reepondents

(S8
.e

hae argued that in case of excess/wrong payment of pay & allowances
to the applicant, reccvery can bé made from. .the appl:cant at any
‘utage and there is no illegality in pasesing the impugned orgers~
effeCting the recovery'from the appllcant acesuch. In support of’
his contentJon he hac referred to Alam All Ve. State cf Rawasthan &
Ors, 2000 LAB I.C. 862 . ' h
7. We have. g1ven anrious"concideration “to  the -rival
content:ons of both the part:es and aleo perueed the .wholé record.
8. ‘Ae regaroe the first contentlon cf the appllcant ie
concerned. the law 1= well settled on the pc:nt that in all  cases
where the ‘Gevt has fnxed the pay suo mcttc even if the Govt has
fixed the pay wrongly. nc- recovery can be made after a long lapee.
;; | .9 In Shyam Babu Verma & Ore'vsz UCI & Ors., (1994) 2 scC 521
\‘ - Ilt was -held by the Supreme Court that the petiticner who had

vrecereo the higher =cale due to no fault of his own, it qhall cnly
be. just and proper not to ‘recover any excess amount already paid to ‘
hiw. ’

10. . "In Sahib Ram Vs. State of Haryana & Ors 4 l995(Qupp(l).SCC

18, it was held by the Supreme Court “that. uporaded pay ccale as
-given to the appellant due to wrong construct1cn of relevant order
by the authority concerned withcut any nusrepreaentatjon by the
employee and the GCovt was restrained from recovering the
, overpayment already made. °
A 11. ' 1In Collector of Madrae & Anr. Ve. K. Ragamon:ckam. (1995) 2°.
' SCC 98, Jt was held by the Quprewe Ccurt that the respondent was

continued . in gervice beyond the ‘date. of cuperannuat:on under -a -

wrong dec1e:on of the Ccurt. It was held that the per:cd of service

‘ , beycnd the date of °uperannuat:on should not be ccunted. However.
. " , recovery of any amount paid dur1ng that period was proh:blteo._

12. - In U0 & Ors Xg: N.EBhaskar & Ors 4 (1996) 4 sCC 416, in

this case, the Supreme Court while'setting aside- the judorre'ntc cf

various Tribunale in reoard to ecale of pay cf pme—l997
,Traff:c/Commerc1al Apprent1ce making them entitled to the pay scale
cf Rs.1600-2660,- it was held that the recovery cf the arocunt
already paid because of the judgment of various Tribunale weuld
~ cause . hard=h1p to the respondents/appellants‘ concerned  and
therefore. the reeponoent (UOI)'were'directed»not to recover the. -
. - amount already paid. o . .
13, In UOI & Ors Vs. Ram Gopal Agarwal & Ors g (1998)2 SCC 589,

it was held by the Supreme Court that the recovery would result in

great hardship and the amount already paid to them in terms of the

'order of th1< Court or by the order of the Irnbunale as aforesaid
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22. In Laxmi Chend Ve. UOI & Ors, 1998 ATC 599, If order
invelves civil conseguences and has been issued; without affcrdihg
an cpportuﬁity to the applfcant: such an ordef cannot be pesseé
without comélying with audi alteram partem, party should be givenl
an opportunity' tc meet his' case before 'an adverse decisicn is
taken. o A ‘ '

23.\ Cn the basis .of theAfcrgoing discussjons'and facts and
circumstances of 'the case, we are cf the considered view that
principles of naturel Jjustice are Violated in the instani case and
no recovery can be made from the applicant in pursuance of the
impugned'orders"at Annxs.Al tc A6. The care view has beenitaken by
the Divieion Bench of this Tribunal in 0O.A No.123/98, N.C.Chouhan.‘

Ve. UCI & Ors passed on 30.11.99.

. . ) e . . N ) \
.24, . In view of the foregoing discussicns as above, we allow

the C.A and quash the impugned orders at Annxs.Al to A6 and direct
the respondents to refund the amount sc recoVeredvin pursuance to
Annx.Al to Annx.A6 within 3 months from the date cof receipt of a
copy of thig order, alongwith interest @ 12% per annur from the

date of recovery till the smount is refunded to the applicant. The

respondents are at liberty to pass appropriate order regarding

fixation of pay of the applicant after giving him anidpportunify of

'hearing but ne recovery of arrears of pay cen be made from the

applicant.
25. Nc order as to coste.

-

| (N.P.NawER3) ' . © L (S.K.prgETWRI)

Merwber (A). ' . " Member (J). _:



