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Per Hon

E 3 @

jON'BLE MR. H.O.GUPTA, MEMBER (ADMINISTRATIVE)

ON'BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL)

ible Mr. H.O.Gupta, Member (Administrative)

In OA No.420/96, the applicant is aggrieved of

the inaction of the respondents for not operating the

panel prepared cn the recommendaticns of the Screening

Committee in its meeting held in second fortnight of July,

1996 for premoticn to the post of .Deputy Inspector General

(DIG) in I.P.S. Cadre of PRajasthan State. In relief, he

has brayed

tc ' operate

fcr appropriate directions to the respondents

the panel as prepared by the Screéning

Committee and also to restrain them for reviewing the

~same. He ha

te premote

s elso prayed that the respondents be directed

the  applicant to the post of DIG w.e.f. the .

date of gccurence c¢f the first vacancy with all

consequentigl benefits. It has also been prayed that

promotion orders of respondent Necs. 5 to 8 as ordered vide

order dated
respondents

Committee a

29.8.96 to the -post of DIG may be quashed and
be directed to hold the Review Screening

nd to promote him to the said post fror the

date his junicre were promoted i.e. from 29.8.96, with allj

consequentiagl benefits.

2. The case of the applicant as made cut, in

brief, is that:-

2.1 Having been declared successful in the Civil

Services Examination 1980, he was appointed to the IPS

vide order d

He was grant

ated 30.3.82 and was allotted Rajasthan cadre.’

ed Senior Time Scale in 1985 and thereafter he

L




remarks t

‘Since the

:4:

was promofed tlo the Selection Grade of IPS carrying a pay

scale of ;
|

the pénelE

5100-6150,

I
[ —
Rs. 4500-5700 w.e.f. 1.7.94. For preparation of

for |the post of DIG carrying a pay scale of Rs.

a meeting of the Screening Committee was

convened in the second fortnight of July, 1996. There were

clear two

likely to

I.G. (Vigilance)

Committee

informaticgn,’

final and

vacancies as on 9.7.96 and third vacancy was
occur on account of promoticn to the pecst of
said Screening

which was vacant. The

prepared E] panel and according * to  his
he was placed at Sl.No.l. The said panel is

no apprdvél ie reqguired under IPS (P) Rules,

1954 and theAcircular dated 4.9.89. The applicant was nét

communicated any adverse entry till that time.

Since he

was granted selection grade of IPS vide order dated 7.9.94

w.e.f. 1.7.94, he has every reason tc believe that he is

meritorious and there is nothing against him upto 8.9.94

and there

No.l in 't
Government
by operat
available,
panel and

undue adva

final, no
2.2

for the
'adverse'

either by

ACR is now being

after also he was not communicated any adverse
i11 .date. ‘Being seniormost and found place at
he panel and the vacancies -being available, the
was under obligation to fill up the vacancies
ing vthe panel. Despite two clear vacancies
thé respondents have not operated the said
are searching grounde to review the.same tc give
ntage by giving promotions to junior officers.
panel prepared by the Screening Committee is
review is permissble.
He made engquiries and came to know.that the ACR

year 1994-95 was not

under the grading cof
and, therefore, he was not coemmunicated anything
the reviewing officer or by the DOP. The said

treated/made adverse by the accepting

¥
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was received

authority

All India
amended vi

the rules

t 5
!
whjchiis contrary to Rule 4, 6 and 6(a) of the

iSerche (Confidential Rolle), Rules, 1970 as

de notification dated 31.7.93. A bare perusal of

alongwith the seiection criteria dated 4.9.89

would reveal that the entire procéss is to be complgted

before the First of July i.e. the «crucial date of
eligibility and till the holding of the meeting, the
.applicant 'was not communicated any adverse remark.
Therefere, | the question of review does not arise at all.
The ACR of 1994-95 cannot be made the basis for review
affer the |crucial date of 1.7.96. The uncommunicated ACR

cannot be
communicat

érbitrary

Screening

gent a not

Committee
promoted f
The respon
Cemmittee
avéjlable.

there bein

made basis for review and the question of

ion of the same after the :meeting, is wholly
and contrary to the rules.

He came to know that tﬂe proceedings of the
Committee are being reviewed and, theréfore, he
ice of demand bf justice on 12.8.96 but no feply
and the respondents gonvened the Screening
meeting on 26.8.96, prépared a8 fresh panel and
our officers Jjunicr to the applicant.on 29.8.96.
dents later on revealed that when the Screening
met on 17.7.96, the ACR for 1994-95 was not
The ACR for 1994-95 having been available and

g adverse remarks, the Screening Committee in

its meeting of 26.8.96, did nct find the applicant fit for

promotion to the post of D.I.G.

3.
that:-
3.1

not opera

Committee {in

The main grounds taken by the applicant are

The inaction on the part cf the respondents for

ting the ©penel ©prepsred by the Screening

its meeting of July, 1996 for the post of

/g,//




DIG, is

: : 6 ¢

contfary to the rules and instruction thereof.
| : .

Further initiation of review proceedings on the basis of

the some| adverse material, which came in existence or

treated

sdverse after the dete of meeting of the said

Screening Committee, is contrary to the selection criteria

dated 4]

9.89 apart from being highly unreasonable,

arbitrary| and discriminatry.

3.2

8.9.94 w

He was granted selection grade vide order dated

ie.f. 1.7.94, therefore, the applicant has every

reason to believe that he is meritorious and there was

nothing algeainst him upto 8.9.94 and thereafter also he was

§
not communicated any adverse remarks till the date of the

meeting of Screening Committee. In the aforesaid facts and

circumstances, he has every reason to believe that he has

been empanelled at Sl.No.l. being seniormost @and the

Government is under cbligation to fill up the vacancies by

operating| the panel. The Government has not operated the

panel delspite two <clear vacancies and they oare now

searching
junior of

3.3

grounds of review.- tc give undue advantagé to the
ficers.

According to his information, the ACR of 1994-

95 was submitted by him in time and was reviewed in time

and it was not under the grading of 'adverse', therefore,

the same

reviewing

was not communicated to him either by the

officer or by the DOP. The said ACR is now being

treated as adverse, which is contrary to Rule 4, 6 and

6(a) of the All India Service (Confidential Rolls) Rules,

1970.

3.4

The entire selection process is to be completed

before let of July as the same is crucial date of

eligibility and’ till the holding of the meeting, the

y/




epplicant .wa

' :-7:
!

not comrunicated any adverse remarks.

.

™m

Therefore, the question of review does not arice at all

and the said

after the cr

ACR of 1994-95 cannot be made basis of review

bcial date of lst July, 1996. Even if, the

same was communicated before the meeting cf the Screening

Committee the

an cpportunit

n also the same cannot be made use of unless

y for filing representation is given and the

came is decided. On account of the basic principle of
consideration of the adverse remarks only in case the

particular ACR attained finality after giviné? the
opportunity tlo submit representation and final decisaon is
taken thereon. Since he was not communicated the adverse
remarks of 1994—95 till the date 6f the meeting cf'the
'Screéning Committee and therefore} the same ought not to
have been congidered by the Screening Cormittee.
Consequently, the applicant has been superseded ohly on
the ground of consideration of uncomrmunicated adverse
remarks.: ‘ i |
3.5 . The r%spondents prepared a fresh panel for
promotion to theipost of DIG in violation of the intérim
direction dated 13.8.96 of the Hon'ble Tribunal and also
passed the orderédated‘29.8.96 promoting respondent Né. 5
to 8, who were jﬁnior to the applicant to the post of DIG
“hereas the app#icant, who is senicr to all the four
regpendents, |[was inot promcted. Instead of comrunicating
the adverse remarks in the ACR of the year 1994-95 to the
applicaﬁt'in 6rdef to enable him to submit representation,

the respondents convened another meeting of the Screening

Committee on |26.8.96 promoting respondent Nos. 5 to 8)4whc
. | _
were Junior to the applicant, in order to Jjeopardise his

claim for promotion. Therefore, the promotion order dated

L —




¢ _Take

29.8.96 is
3.6

1994-95 af

H 8 .

P
ljabie to be guashed and set-aside.

The applicant was communicated adverse ACR of

ter a delay of more than 17 months, therefore,
dered

the same should not have been ccnsi=/ by the Screening

Committee

while considering the applicant's case for

promoticn tio the post of DIG.:

4.

The respondent Nos. 2, 3 and 4 have filed

reply. Briefly stated, they have submitted that :-

4.1

The recommendaticns made by the Screening

Committee for promotion to the post of DIG were submitted

to the competent authority for approval; However, it was

found by

the competent authority that the ACR of the

applicent flor the year 1994-95 which was relevant andvalsc

&%dverse‘was not placed before the Screening Committeé»to

enable him to submit representation. The ccmpetent

authority,

therefore, desired that after the decision on

the representation of the applicant, another meeting of

the Screening Committee should be held. It is, therefore,

submitted that no panel has been prepared and as such the

question of

4.2

assess the

empowered

recommendat

recom

not operating the panel does not arise.

The function of the Screening Committee is to
suitability of the officers for promotion and
nendationsf The chreening Committee is not
to prepare the panel by . itself. The

inns made by the Screening Committee are

required to be approved by the competent authofity 85 8

general pri

nciple. The scope and extent of the IPS (Pay)

Rules is quite different and dces not cover the subject

matter unde

4.9.89, it

r consideration. As regards the circular dated

is =stated that it is in the nature of

&




guidelines

|
i
|

and ehe absence of the provisions therein.

regarding the aﬁproval of the penel by the competent

authority will not make the recommendations made by the -

Screening Committee as a panel for promotion. Since there

‘ such
is no /provi

instructions
Treining 1in

and as per

gion -in the esaid circﬁlar, the consolidated
iesued by the Department of Personnel and
their 0O.M. dated 10.4.89 will be applicable

Para 16.1 thereof, the recommendations of the:

D.P.C. which| are advisory in nature, are reguired to be

duly approve

4.3 1

d by the competent authority.

tt is submitted that the adverse remarks in the

ACR for the year 1994-95 were communicated to the

applicant vide DO letter dated 24.8.96, a copy of which

was sent to

him vide letter dated 6.9.96 (Ann.A/H to the

6§). The allegation of the applicant that the respondents

are now searching grcundse of review to give undue

advantage to
also malici

applicant f

the Ijunior officers is not only false but is
ous. Further, since the said ACR of the

or the year 1994-95 was not before the

Screening Conittee and that the same was not communicated

to him, the recommendations made by the Screening

Committee had not been approved by the <competent
avthority.
4.4 It is further relevent to mention that the

applicant ha

against the

= submitted his representation dated 23.9.96

aforecaid adverse entries: and the said

representation wes duly and properly considered by the

competent authority and some of the entries had been

retained as

remarks only

adverse and some had been treated as advisory

and the remarks regarding the integrity had

been expugned and the integrity certificate was ordered to

be restored.

The decision was conveyed to the applicant

£
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|

|

v

l

|
vide letter dated 6.3.97 (Ann.R1). Accordingly, a final
decision oh th: ACR for the year 1994-95 has been taken

after giving proper opportunity to the applicant.
4.5 lThis Hon'ble Tribunal vide ité: order dated
13.8.96 had restrainédl the respondents from taking any
further step for revision of the panel. The order of the
Hon'ble Tribunal is\reproduced below: -
"in view of the above, 'short noﬁice Dasti' be
issued to Respondent Nos. 2, 3 and 4 and ito
file a short reply on 22.8.96 before any
further steps ére taken for the vapprehended
revision of the panel, if- already not taken;,
which is said to have been prepared cn or about
second fortnight of July, 1996."
~ In their short reply, the respondénts had
submitted that the panel for the post of DIG had élready
been formed and the same was being reviewed. It was
further clarified thét the Screening Committee had.met on
18.7.96 and conéidgred the caseg of all eliglble officers
including the applicant for promction to two posts of DIG
and the |said recommendations had been sent to vthe
competent |authority for approval. It was, therefore,
submitted beforg. the Hon'ble Tribunal that no panel for
\*ﬁprowotion to the post~of DIG has so far been formed. It is
further submitted that thereafter the adverse remarks
reéorded in'the ACR of the applicant for the year 1994—95
had been clommunicated to him vide DO letterxaated 24.8.96
aqd thereafter another meeting of the Scfeening Committee
was held on 26.8.96 wherein the cases of eliglble officers
including the applicant were considered and the Screening

Committee found the applicant as not fit for promotion on

B
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l
account of}the[adverse-entry in_his ACR for the year 1994-
95, The écree%ing Cormittee found other four officers fit
for promation. The competent authority approved the
recommendations of the Screening Committee and promotion
orders of| four officers were issﬁed on 29.8.96. The
decision. of the competent’authority on the representation
made by the apﬁlicant could not be taken within the
stipulated| time as the Chief ‘Minister had undergone by-
péss sﬁrgery and on the séid ground, this Hon'bie Tribunal
was pleased to grant extension from timé .to time. The
decision of the compétent'éuthority on the representation
rade by the applicant has been commﬁnicated to him Qide
letter dated 6.3.97. Thereafter the meeting of the
Screening |Committee was convened. It is further submitted

><that the appljéant has eince been promoted to the post of

DIG (P) in the pay scalé of Re. 5100-6150 vide order dated

8.8.97 (Ann.R2).

s,

5. Heard the learned counsel for the pérties and
pefused the record. |
5.1 " | During the cdurse of arguments, the. learned
counsel far the app]jcant,.Shri P.S.Asopa;, submiéted that
the recommendations of the Screening Cormittee éré final
~—and in the nature of panel and the State Government has no
authority |not to operate this panel or has authority to
promote other persons excluding the name of the applicant,
who, admititedly was placed at No.l position of the panel
prepared
/by the Screening Committee in its meeting held on 17.7.96.
' The privatle respondents, who are junior to the applicant,
have been promoted to the prejudice of the applicant and

the authgrities/Screening Committee <cannot take into

==




account the
without wa
representati
with regard
the action

applicant wa

; . ]. 2;,
| .
unco@municated remarks in the ACR and aleso

itingi fer the final ' disposal Qf the
on. He also submitted that the main remark
to integrity has been expunged and, therefore,
of the respondents of not promoting the

€ not in order. The very fact that the adverse

remarke with| regard to integrity was expunged and scme

other adverse remarks were also expunged, the action of

the respond

disposal of |

ents in promoting Jjunior officers Dbefore

his representation is illegal. He further

submitted - that keeping some of earlier remarks ' while

disbosing of
earlier acti
also submitt
interim dire
promotion of
the responde
DPC held in

based cn the

the representation is meant to justify their
on wherein the applicant was superseded. He
ed that the respondents have not obeyed the
~tion of the Tribunal and went ahead with the
the juniore which shows malafjde intention 'of
nte. The applicant was not found fit in the
1996 but was\found fit in the DPC held in 1997

adverse remarks in the ACR for the year 1994-

95, Since the applicant was promoted in 1997 based on the

1994-95 repo

rt which had adverse remarks, there was no

reason not to promote the applicant in 1996 when the same

report was said to be considered. The last contention of

the learned (counsel for the applicant is that as per the

Ministry of [Home Affairs letter of 4.8.89, the applicant

was required

to be considered for promotion after two

subseguent years' ACRs i.e. for the year 1995-96 and the

year 1996-97,

reeting of Mg

but the applicant was not considered in the

¥y, 97 when two ACRs were available.

5.2 Tﬂe learned counsel for the respondents relying

on the submissions made in their reply also produced ACRs

V
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oy

and minutes off the various meetings of the Screening

.Committee in support of his contention.
5.3 We have carefully considered the submissioﬁs of
the rival parties and also perused the record sﬁbmitted by
the learned counsel for the respondents.
5.3.1 It is an admitted fact that fourijuniors of‘the
applicant were promoted to the post .of DIG based on the

Screening Committee meeting held on 26.8.96. It is also

admitted fact that the respondents expunged the remarks
about the | integrity and cleared the integrity of the

applicant |but retained certain adverse remarks while

disposing éf the representation of the applicant vide

their order dsted 6.3.97 (Ann.R1). It is also a fact that

the applicrnt was at Sl.No.l of the list of officers found
%ﬁfit for romotion by the Screening Committee in its
meet ing he[d on 18.7.96. It is also seen from records that
the applicgnt was not found fit by the Screening Committee
in its meeting of 26.8.96 and also ‘in its review meeting
of 8.3.97 held after the disposal of the representation of
the applicant on adverse remarks. As seen from records
that another Screening Committee meeting - was hela on
8.5.97 but the Screéning Committee d&id not £find him fit
for promotioﬁ due to adverse entries in the ACR. Basea on

.. the representation pf the applicant, yet another meeting

of the Screening Committee was held on 22.7.97. His case

was consifered in this meeting'based on the Ministry of
Home Affairs letter dated 4.8.89 which provides that an
officer who was not included in the panel in the first

instance |should be eligible for reconsideration after

earning two more ACRe. The respondents have submitted that

two subsequent ACRs in respect of the applicant i.e. for

the years|1995-96 and 1996-97 had since been received and

B
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after cons

Committee

; t : 14 ¢

idering the ACRs and other relevant record, the
| _

found the applicant suitable for promotion as

DIG. The applicant was promoted vide order dated 8.8.97

(Ann.R2).
8.5.97, f
promoted.

5.3.2

counsel fo

complied t
ahead to

Screening

Based on the Screening Committee meeting of

our officers Jjunior to the applicant were
We find force in the contention of the learned
r the applicant that the respondents have not
he interim order dated 13.8.96. They had gone
approve the

revised panel prepared by the

Committee in its meeting of 26.8.96 excluding:

the name of the applicent and promoted his Jjuniors vide

order aated 29.8.96. We are -unable to agree with the

contention
no- approva
‘necessary.

termed as

of the learned counsel for the applicant that
I of the minutes of the Screening Committee is
Whether minutes of the Screening Committee is

a select 1list or a panel, unless these are

approved by the competent authority empowered to appoint

on promotion, the

promotions cannot be ordered

straightaway based on the select list/panel prepared by

the Screen

ing Committee/DPC. The competent authority is

responsible to ensure that laid down rules/instructions

are obserjved

before ordering

Since the

1

promotion.

, compqﬁent

authority found that the ACR of thet applicaent

for the year 1994-95, which was required to be cohsidered,

was not before the Screening Committee, he was within his

right to
Screening
Committee

communicat

these were

seek review of the reccmmendations of the

Committee. As seen from record, the Screening
meeting wag convened on

26.8.96 after

ing the adverse remarks 6n 24.8.96 but before

received by the applicant and also without

B
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waiting for | the representation of the applicent for which

45 days'
representat
before the

Screening

|
'
I
|
t
I
t

:15‘ : .
i ke

Itimﬂ was given to the applicant. The

ilon of the applicant could ‘not be available

Screening Committee which met on 26.8.96. The

Qemmittee did not include the name of the

applicant in the panel and promotion orders of four junior

officers were

contention

issued on 29.8.96. Notwithstanding the

of the learned counsel for the applicant, the

fact is that a few adverse remarks were finally retained

and further

took place

that anocther DPC of the Screening Committee

on 8.3.97 to review the proceedings of 26.8.96

based on tqé records including the ACR of 1994-95 after

certain remarks were expunged but the Committee did not

find the applicant suitable as seen from the minutes of

>$he,meeting.'Therefore, we are of the view that since the

case of the

applicant has been considered by the Review

DPC based on the remarks as retained in the ACR of 1994-

95, after
cannot be
admitted fa
based on t
held on 22.
minutes of
the year 19

year 1995-9

M.H.A letter of 4,8.89,

considered
Screening C
on record.
any, eought

were

promoted

Fisposing of his representation, the applicant
said to have been prejudiced. It 1is aleo

ct that subsequently the applicant was promoted

e recommendations of the Screening Committee
7.97 vide order dated 8.8.97 (Ann.R2). From the
this Screening Committee,

' On L2 9 X' l’—
97Lwhen the DPC was held, two more ACRs of the

it is seen that in

6 and 1996-97 were available, therefore as per

the case of the applicant was

and approved. Why he was not considered by the

ommittee in its meeting held on 8.5.97 is not
Further there are no pleadings or relief, if
in this regara. If certain Fjunior officers
and the

applicant was aggrieved in any

gy///




manner, th

t 16

esle junior persons were required to be made a
l l ‘

party. whicT isf not done. In the circumstances, th{s

aspect ca

n not be considered. Based on aforesaid

discussions,| we are of the firm view that no judicial

interference| is called for in this case and accordingly

this OA is

6.

has prayed

dismissed. No order as to costs.

In OA No.133/97 filed by the same applicant, he

[}
)

for guashing the adverse remarks in his ACR for

the year 1994-95 and for promoting him on the post of DIG

from 28.8.9

~i.e. the idate from which his Jjuniores were

promoterd as DIG, with all consequential benefites.

6.1
that
6.1.1

manner and,

6.1.2

The main grounds taken by the applicant are

?he ACR is written in a biased and prejudicial
therefore, liable to be cquashed and set-aside.

Based on his representation, certain adverse

remarks has| been retained and his representation has been

disposed of

6.1.3

without speaking order.

The adverse remarks have ‘been retained with

pre-determined mind to ‘withhold the promotion of the

applicant.

6.1.4 The adverse ACR of 1994-95 was communicated to

“him after t

Rule 8 and

he expiry of more than 17 months, contrary to

9 of All India Services (Confidential Rolls)

Rules and the circular issued thereunder, therefore, the

same is liable to be guashed and set-aside.

6.1.5 As per the interim order dated 11.9.96 passed

in OA No.4%0/96, the applicant islentitléd for review of

the selection irrespective of the act of retention of the

adverse remarks, on account of

release of integrity

Q-
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}ﬁwgunged Vi

ceftificate
6.2
couﬁsel for
establish t
and'préjudi
respondents
expuﬁged c

about his

|
[{.
;‘ |

Durqu the course of arguments, the learned

the applicant‘has not brought any material to

hat the ACR for 1994-95 was written with biased
cial manner. Based on his representation, the

vide their order dated 6.3.97 (Ann.Al)

ertain adverse remarks including the remark

integrity but retained certain adverse remarks

while disposing of his representation. The case of the

applicant w

meeting held on

26.8.96, =&
respondents

has not

peen

as conegidered by the Screening Committee in its

8.3.97 to review the proceedings of

s seen from the record produced by the

. Therefore, the applicant's contention that he

considered after certain remarks were

de order dated 6.3.97, ig not correct. It is a

fact that Ihe ACR for the year 1994-95 was communicated to

the applic

be strictly

India Services

issuved thereunder,

nt after expiry of about 17 months.

I€ may not
in accordance with Rules 8 and 9 of the 2all
(Confidential Rolls) Rules and the circular

but the fact remains that the applicant

was promoted in 1997‘based on the circular of the M.H.A.

dated - 4.8.89. It is

remarks

representation,

<

Therefore,
fact that

remarks but

there was

also a fact that certain adverse
were retained after considering his
and thereafter a review was also held.

we are of the view that notwithstanding the

delay in communicating the adverse

it does not call for any judicial interference

for the reason that the delay in communicating the adverse

remarks ha

s not prejudiced the applicant, In this view of

the matter|, -we take guidance from the Hon'ble Apex Court

order

Union of India and ors.

dated 7.3.1995

in Major General I.P.S. Dewan vV.

[1995 sCC (L&S) 691. We are not
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‘convinced of|the ground that certain adverse entries were
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retained by &he respondents in the ACR to Jjustify their

earlier jactions in not communicéting the part ACR for the

year 1994-95 containing adverse entries, in time and by

promoting the Jjunior officers. The fact remains that

remarks | regarding the integrity were expunged and =ome

adverse | remarks were also expunged retaining a few as

adverse] It is not the case of the applicant, there being
no aveﬁ ents and grounds on this count, that the adverse
remarks‘were endorsed in the ACR éf 1994-95 without giving
him op Qrtunity to improve during the said period\df the
ACR. In view of above, we do not find any merit for any
judicia interference and accordingly, this OA is also

dismissjed. No order as to costs.

BUHAN) ‘ (H.O.GUPTA)

Member |(Judicial) o Member (Administrative)



