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OA No.22/96 

l. Yatendra Kumar e/o Shri Lakhan Singh Verma r/o 

H.No.544, Shantj Nagar, Behind EIPIPanual School, 

Dadwara, Kota. Jn. I presently posted as Chief 

Draftsman, Engineering Drawing Section, DRM Office, 

Kot a. 

2. Arv ind Kumar s/o Shd Marni Chand Gupta, r/o Chaupara 

Farm, Dadwara, Kcta Jn., presently posted as Chief 

Estimator, AEn. (Works), DRM Office, Kota. 

3. Ramesh Chandra s/o Shri Garjb Dasji r/o Western Railway 

Colony, Tuglakabad, New Delhi, presently posted as Head 

Draftsman, Electrical Locoshed, Tuglakabad (New Delhi. 

Applicants 

Versus 

l. Union of India through General Manager, Western 

Railway, Churchgate, Bombay. 

2. Divisional Railway Manager, Western Railway, Kota. 

•. Respondents 

Mr. P.P.M~thur - counsel for the applicants 

Mr. 
I 

Hemanlt Gupta, proxy counsel to Mr. M.Rafiq, counsel for the 

respondents 

CORAM: 

Hon'ble Mr. H.O.Gupta, Member (Admjnistrative) 

Hon'ble Mr. M.L.Chauhan, Member (Judicial) 

ORDER 

P~r Hon'ble Mr. H.O.Gupta, Member (Administrative) 
i 

1 Applicants are aggrieved of the order dated 22.12.95 

(Ann. Al) : whereby the Divisional Railway Manager, Kot a has 
I 

cancelled!the promotion as was accorded to them in the pay scale 

of Rs. 1600-2660. In relief, they have prayed for appropriate 
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I 
di re ct i ors to the respondents not to revert them froro their post 

of Chiefl Draftsmc;i.n/Chief Estimator carrying the pay scale of Rs. 

I 
2000-3200, on the basis of the order dated 22.12.95. It is furthe1 

I 
prayed tb stay the order dated 22.12.95. 

2. The case of the applicants as made out, in brief, i~ 

that:-

2.1 They were initially appointed on to the post o: 

Apprentife Senior Draftsman/Apprentice Senior Estimator in th1 
I 

then pretailing pay scale of Rs. 425-700 which got revised to Rs. 

1400-2300 based on the 4th Central Pay Commission recommendations. 

They welre appointed after their selection through Railwai 

. I 
Selectior Commission, which is now known as Railway Recruitmen1 

I 
Board v~de order dated 18.12.84 (Ann.A2). They were kept 01 

probat i ob. Al though the word 'Apprentice' has been used, but i1 

I the ord~r of appointing them as Apprentice, it is stated tha1 

their se~vices shall be regularised after coropletion of the perioc 

f t · I . Th f i· t b f l t t d h t th o ra Hpng. ere ore, roay e sa e y s a e t a ey wen 
I 

appointe~ on probation. Apprentice Sr. Draftsman/Sr. Estiroator i: 

a post ! in a regular cadre. After completing the period o: 

I 
probation, they were appointed on the post of Sr. Draftsman/Sr 

I 

Estimatot vide order dated 21.3.86 (Ann.A3). 

2.2 I 

i 
In accordance with the prevalent rules, every railwa' 

employeel, who is appointed for any project or for any scheme i: 

posted algainst the post of a railway division. Thus, a lien i: 
i 

kept in lone of the railway division. Their lien were kept in Kot< 

Division of the Western Railway vide order dated 28.11.8~ 

(Ann.A4) 

2.3 They were subsequently promoted in the pay scale of Rs 

l 600-266p v ide 

I 
Draftsmap/Head 

I 

I 

order dated 15.2.90 

Estimator, which is 

on the post of 

filled on the basis 0 
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seniority. S~nce they were senior and were found suitable to hold 

the post of !Head Draftsman/Head Estimator, they were repatriated 

from Railwa~ Electrification (RE) to the Division they were 

holding the lien vide order dated 24.11.94 (Ann.AS). After their 

repatriation,1 their seniority was not properly determined in the 

Division. When they were in the RE project, persons junior to them 

were given ·promotion. S/Shri Faizullah Khan, H.K.Chaturvedi, 

M.S.Mehra, M~G.Kale and certain other persons who belong to same 

category wen~ given promotion in the pay scale of Rs. 1600...,2660. 

The applicant Nos. l and 2 filed OA No. 6/91 which was decided 

vide order qated 22.8.94 (Ann.A6). The Hon'ble Tribunal issued 

directions to the respondents for assigning appropriate seniority 
i 

to the appl fcants within a period of 3 roonths. Di re ct ions were 
I 

also issued to adhere to the principles of 'last cOire first go' 

and also to grant benefit, if available, to the applicants on the 
' , 

basis of se~iority. The respondents did not comply with the 

directions- of assigning seniority within the period of 3 months. 

However, the, respondent No.2 issued an order dated 26/27.10.94 
i 

(Ann.A?) by I • all the applicants given proforma promotion which were 

in the scalej of Rs. 1600-2660 w.e.f. 2.3.1986. In the aforesaid 

order, it 
,-

i~ clearly stated that after repatriation to Kota 

Division and: after ·clarification on the point of lien in the 
I 

Division, the applicants are fixed in the pay scale of Rs. 1600-

2660 and pap~r promotion is given to them. The aforesaid order was 
' 

passed since;the applicants were entitled to get promotion on the 

basis of their seniority. During the pendency of the OA No.6/95, 

the respondetjt No.2 issued an order dated 30.6.94 (Ann.AS) whereby 

the applicantjs and cne Shri Tika Ram were given proforma promotion 
! 

w.e.f. 2.3.1986 in the scale of Rs. 
I 

1600-2660 on the basis that 

one Shri F~izulla Khan was given proforma fixation in the 

aforesaid sc~le on that date and Shri Faizulla Khan is junior to 

Q 
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the applicants. Thus, the 

the personll seniority of 
I 
I 
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basis of the order dated 26/27.10.94 is 

the applicants whereas the basis of the 

order datei 3.6.94 is comparison of the seniority position of the 

applicants with that of Shri Faizulla Khan. 

2.4 The respondent No. 2 issued a 'sen] or i ty 1 i st of Head 
I 

Draftsman/~ead Estimator in the scale of Rs. 1600-2660 on 21.6.95 

I 
(Ann.A9). fn the sai~ seniority list, name of applicant No.1,2 and 

3 find pljce at Sl.No. 11,8 and 9 respectively. Name of Shri 
I 

Faizullah /Khan finds place at Sl.No.18. Shri Faizulla Khan was 

appointed lin the pay scale of Rs. 1400-2300 against promotion 

quota. He is admittedly junior to the applicants. They made 

representa~ions and one such representation subm]tted by the 
I 

applicant No.l is 
I 

marked as Ann.Alo. The applicant No.l was given 
i 

post of Chief Draftsman/Chief Estimator in the promotion ·1

1

to the 

pay i=cale of Rs. 2000-3200 vide order dated 26.4.95 (Ann.All) 

1ssued by respondent No.l. Applicant No.2 and 3 were given 

promotion Ito the said post vide orders at Ann.Al2 -and Al3. The 
I 
I 

post of ctjief Draftsman/Chief Estimator is filled on zonal basis 
I 
I 

and the ~ost is controlled by the headquarter of the Zonal 

Railway. F~r the purpose of promotion to the said post, a common 
I 

seniority ~ist of all Head Draftsman/Head Estimator working in all 
I 

Divisions ~f the Western Railway is prepared. The ·respondent No.l 
-1 

issued the said combined seniority list dated 27.11.95 (Ann.Al4). 

In the said seniority list, the name of the applicants find place 

at Sl.No.8~, 90 and 91 ~nd that of Shri Faizulla Khan finds place 

I 
at Sl.No.2Bl. 

I 2.5 1 The promotion of the applicants in the scale Rs. 2000-
1 
I 

3200 is o~ substantive basis. The persons junior to the applicants 
I 

' I were giver promotion on to the post cf Head Draftsman/H~ad 

Estimator ~hen the applicants were working in the RE project. The 

applicants were given promotion in the scale of Rs. 1600-2660 
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w.e.f. i 2.3.86. 
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The respondent No.2 issued order dated 5.5.86 

(Ann.Al5) by which one Shri Faizulla Khan was given promotion to 
I 

the aforetaid scale w.e.f. 2.3.86. 

2.6 I The respondent No.2 without any reason or rhym issued a 

I 
notice t9 the applicants on 21.6.95 (Ann.Al6) stating that they 

I 

were wrol1gly given promotion in the pay scale of Rs. 1600-2660. 

The applicant No.l submitted a representation dated 6.7.95 

(Ann.Al7)I but the respondent No.2 without application of wind has 
I 

issued th~ iwpugned order. 
I 

3. The respondents ha.ve contested this application. 
I 
' 

Briefly i they have submitted that slated, :-

.· The applicants 3.1 were selected for the post of Apprentice 

Senior draftsman/Senior Estimator in the scale of Rs. 425-

700/1400-2300 by the Railway Recruitment Board and, were posted in 

RE projeft under Chief Project Manager (RE) Kota. They were 
I 

directed [to undergo one year's training b_efore appointment to the 

working 'Rost, on a stipend of Rs. 425/- p.m., vide GM (E) letter 
' ! . 
dated 18~12.84. As per pre-recrujtment condition, a candidate is 

I 
required ]to undergo one year's training before appointment to the 

post. Onisuccessful completion of training, the· appointwent is to 

be regu~arised. Accordingly, on successful completion of 

prescrib1d training and having passed the final retention test, 

they· wer~ appointeo and absorbed as Temporary Sr. Draft swan/Sr. 
I 

Estiwatol in the pay scale of Rs. 425-700 at a pay of Rs. 425/-

p.w. vi9e CPM (RE), Kota letter dated 21.3.86 (Ann.A3) anc 

regulari~ed them from the date shown against each in the order. 
I 

3. 2 I The post of apprentice is not against the cadre post 
' 

and, ttietefore, apprenticee are regularised against the cadre post 

on completion of the prescribed training and on passing the f ina1 
I 
I 

retentio1 test. The RE is a project and it has no concerned witl 
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the division. The applicants were recruite'd 
: 
I 

by RE project for 

their requirement and not against the cadre post of Kota Division. 

It is a fact that the applicants were given :lien in Kata Division 

vide GM (E) letter dated 20.3.85. The applidants were promoted as 
I 
I 

Head Draftsman in the pay scale of Rs~ 1600~2660 purely on ad-hoc 

basis in RE project vide order dated 15.2.90 and regularised in 
I 

the pay scale of Rs. 1600-2660 vide ord~r dated 21.2.92 and 

14.12.93. S/Shri Faizulla Khan, M.S.Mehra an~ M.G.Kale were junior 

to the applicants but were regularised in ;the pay scale of Rs. 

425-700/1400-2300 vide order dated 15. 7. 85 •. However, this order 

was subsequently cancelled vi de order dated 7/10.12. 90. Bae:ed on 
I 

the order of the Tribunal dated 22.8.94:, the seniority was 

not if i ea on 21.6.95. 

pay scale of Rs. 

The applicants 

1600-2660 w.e.f. 

were given ·promotion in the 
I 
I 

' 
2.3.$6 vide order dated 

' 
26/27.10.94 with the clear understanding th!at their promotion ie: 

on proforma basis w.e.f. 2.3.86. Shri Tika Ram was also given 

proforma promotion w.e.f. 2.3.86 as his jun~or, Shri Fazulla Khan 

was given promotion w.e.f. 2.3.86 purely on !ad-hoc basis. In view 
I 

of this, the promotion of the applicants: deemed to have been 

purely on ad-hoc basis and 

regularisation against the. post 

could 

of 

onl~ be considered 

Head Jraftsman/Estimator 
i 

scale of Rs. 1600-2660 w.e.f. 21.2.92 and 14ll2.93. 

for 

in 

3.3 As per Paras 306 and 320 of :the IREM, only non-

fortuitous (regular promotion after due prqcess) services should 

be taken into account for the purpose of sehiority. Shri Faizulla 

Khan was promoted as Head Draftsman vide or~er dated 5.5.86 w.e.f. 
) 

2.3.86 purely on ad-hoc basis with the clear understanding that 

his promotion was purely on ad-hoc basis ahd he has no right to 

claim permanent retention on the post nor 
1 

he is placed on the 

panel. The applicants were regularised in 'the pay scale of Rs. 
I 

1400-2300 w.e.f. 25.1.96, I 19 .1. 86 and 28 .1. 86 respectively. They 



/ 

7 : 

were not due for prorootion in scale of Rs. 1600-2660. They were 

promoted purely on ad-hoc basis. They had not completed two years 

f ' service in the pay scale of Rs. 1400-2300. J The next b~low rule 

cannot be applied in such- circumstances as Jhe promot i oJ of Shri 
. I ! .. 

Faizulla Khan was purely on ad-hoc basis. Tie proforma :promotion 

extended to the applicants w.e.f. 2.3.86 as not in order and 

contrary to the extant rules. Therefore, t withdraw the above 

benefit, a .show cause notice was issued tj the applicants vide 

1 et ter dated 21. 6. 95 and after consider ingl their reply, orders 

were issued. The applicants becaroe eligiblelfor regularisation in 

the scale of Rs. 1600-2660 w.e.f. 21.2.92 an: 14.12.93. As per the 

extant rules contained in Paras 306 and ~20 of the !REM, the 

seniority has been assigned and notified vide office letter dated 

21.6.95. 

4. In rejoinder, the applicants whi]e reiterating most of 
. I 

the earlier contentions have further submitted that th.e post of 

Apprentice Sr. Draftsman/Sr. Estimator is a cadre post. From the 

v:ry begining, it was clear that. the appli,ants were having lien 

in Kota Division. They were senior to Stiri M.G.Kale; and Shri . I 
M.S.Mehra, who were promoted w.e.f. the yea}l986 vide order dated 

15.10.86 (Ann.Al8). It was only because of dispute in the minds 

of the respondents with regard to the 1 ien of the applicants in 

Kota Division that they were not considered for promotion in their 

parent unit whereas Shri M.G.Kale and Shri M.S.Mehra, who were 

junior to thero, were considered and promoted to the post of Head 

Draftsroan/Estimator irl,the pay scale of Rs· 1550-750/1600-2660. The 

dispute regarding the lien at Kota Division has been resolved and 

even the respondents.have admitted that the lien of the applicants 

is in Kota Division and therefore, their case was rightly 

considered and they were correctly regularised w.e.f. 2.3.86. It 

i 
I 
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was not o1ly because of the case of Shri Faizulla Khan that the 

date of relguiarisation was corrected as 2.3.86 but it was for many 

other reas

1

ons including the reason of seniority. S/Shri Fai zulla 

Khan, M.S.lehra and M.G.Kale were regularised in the pay scale of 

Rs. 425-710/1400-2300 vide order dated 15. 7 .85. It is absolutely 

wrong averment on behalf of the respondents that these orders have 

, I 
been cane lled vide some other order dated 7/10.12.1990. Copy of 

such order has not been produced by the respondents. Be that as it 

may, these orders were never implemented and the present position 

is that SIShri M.S.Mehra and M.G.Kale have already been retired. 

It is rei t:erated that the case of the applicants is covered not 

only of t~e reason that Shri Faizulla Khan was given the grade of 

Rs. 1600- 660 w. e. f. 2. 3. 86 but the same is al so acuated by the 

assignment .of seniority position. The case of Shri Faizulla Khan 

was that he was appointed in the pay scale of Rs. 1400-2300 on ad-

hoc basis and having been confirmed on such post was asked to 

perform the duties of the grade Rs. 1600~2660 on ad-hoc basis. The 

respondentr in the guise of Shri Faizulla ·Khan are trying to take 

b~nefit given to the applicants after assignment of seniority 

wherea

1

·ss tnl:il·1·

0

et factual posit ion is that the case of Shr i Fa i zulla 

Khan comparable to that of the applicants. The benefit 

given to r/Shri M.S.Mehra and M.G.Kale was never taken back and 

this be.in1 the position, the applicants have priority claim for 

promotion in their parent department, which was not accorded to. 

It is admitted by the respondents that the applicants are having 

I -
their liel' in Kota Division since 1985. Therefore, the claim for 

the scale Rs. 1600-2660 has to be given to them· from the date 

S/Shri M.f .Kale and M.S.Mehra were given this grade. Further, 

persons o, the same batch that of the applicants have been given 

such benefits aespi te the fact that they have not completed 2 

years of ~ervice in the grade of Rs. 1400-2300. Since there were 
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vacant post~ in the grade of Rs. 1600-2660 at the relevant tiroe, 

the same b1nef it shoul a have been given to the applicants. Shri 

Sudhi r Kuma~ Ti wari and Shri Kaila sh Negi were given the benefit . l 
cf the scali of Rs. 1600-2660 w.e.f. l.4.B6 without completjng two 

years service, as may be seen from the order dated 3.12.93 

(Ann.Al9). The applicants ought to have been given regular 

promotion a!:! given to S/Shri Tiwari and Negi. 

5. a sea on the interim prayer of the applicants, this 

Trjbunal v·ae ordersheet dated 12.1.96, djrected the respondents 

to. maintain status-quo as on date in respect of the appljcants. 

for the parties and perused 

. the record. 

6 ~ [ea rd the learned counsel 

6.1 !As seen from the order dated 22.B.94 (Ann.A6) in OA 

No.6/91, ole of the applicants agitated his grievance for non­

fixing of Jis seniority in the Kota Djvision. This Tribunal while 

disposing o~ the OA, directed the respondents to fix his seriiority 

I within 3 m1nths and_ after fjxing the seniority, to accord benefjt 

to]s the apdl i cant as. 1J1ay be available to him. The respondents, 

during the pendency of the OA No.6/91, issued order dated 30.6.94 

(Ann.AB), Jccording profor1J1a promotion to the applicants from 

2.3.B6, th · date of promotion of Shri Faizulla Khan, junior to the 

applicants in Rota Division. The same respondent also issued 

another o der dated 26/27.10.94 (Ann.A7) granting proforma 

promotion to the applicants w.e.f. 2.3.B6 and fixing their lien 

finally in Kota Division. 

6.2 During the course of arguments, the learned counsel for 

I 
the applicants submit tea that the applicants were rightly given 

. I 
proforma fl"xation vide order dated 30.6.94 (Ann.AB) w.e.f. 2.3.B6 

in the pay, scale of Rs. 1600-2660 i.e. the date froJJl which their 

junior Shr · Fai zulla Khan was promoted to the said grade and 
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therefore, their promotion could not be cancelled through the 

impugned rder. The content ion cf the respondents is that Shri 

Faizulla han was given· ad-hoc promotion w.e.f •. 2.3.86 and the 

applicants were incorrec~ly accorded pay fixation from that date. 

Since the applicants were posted on ex-cadre postt they could not 

be given roforma fixation as per rules, since such proforma pay 

fixation + proforma pro!l'otion has to be given only when thefr 

juniors are regularly promoted and accordingly, based on the 

inquiry i1 the matter, it was found that they were not eligible 

for such i:prof orma promotion, therefore, the impugned .order dated 

22.12.95 (knn.Al) was issued. We agree with the contention of the 

respondent .. sl • In case of promotion of juniors on ad-hoc basis, the 

employees on deputation or holding ex-cadre posts, cannot have a 

right for proforma promotion made ·on ad-hoc basis from the date 

their juniors were so promoted on ad-hoc basis. They have only the 

right for consideration in such cases, if they opt for revertion. 

However, there is no such pleadings notwithstanding the fact· that 

such plear cannot be taken at this point of time. The next 

s~bmission of the learned counsel for the applicants is that vide 

order datrd 26/27.10.94 (Ann~A7), the. applicants were accorded 

proforma romotion based on the final decision on their seniority 

He furthe submitted that there is no reference of Shri Faizulla 

Khan in t1is order. It was issued after the question of cadre was 

finally d,cided. The contention of the respondents is that this 

order wasl also cancelled vide impugned order dated 22.12.95 

(Ann.Al) jince the pay fixation w.e.f. 2.3.96 was not admissible 

as per r~lles. The learned counsel for the applicants submitted 

that juni .rs to the applicants i.e. S/Shri M.S.Mehra and M.G.Kale 

were arised vide order dated 15.10.85 w.e.f. 2.3.86 ana 

accordongl proforma promotion granted to the applicants from 



2.3.86 . I 
1 •

1

e. 

: 11 

the date their juniors were so regularly promoted was 
! 

in order. The respondents have submitted that subsequently this 

order was. cancelled vide their order No. E/D/839/10 Vol.IV (Loose) 

dated 7/il.12.90. In view of this specific averment of the 
i 

responden~s in their reply, we do not think that any relief can be 
I 

considere.d on this account. 
I 

The last submission of the learned counsel for the 

applicant;s js that since the order dated 26/27.10.94 (Ann.A7) 

whereby they were given proforma pay fixation w.e.f. 2.3.86 in the 
I 

pay seal~ of Rs. 1600-2660 does not cont a in any reference to the 

juniors cpr that their promotions were wade on ad-hoc basis, the 

minimum requirement of qualifying service of two years deemed tc 
' 

have beer relaxed by the respondents. He further submitted that 

' persons bf the same batch who had not· been completed two yearE 
; 
I 

! 
service ~n the grade of 1400-2300 were also given promotion in the 

grade of :Rs. 1600-2660 w.e.f. 1.4.86. Name of two such persons are - ' 

S/Shri Si!Jdhjr Kumar Tiwari and Kailash Negi who were given papeI 

promotion w.e.f. 1.4.86 vide order dated 3.12.93 (Ann.Al9). Thif 

,.flea is i taken by the applicants for the first time in thE 

<J rejoinder filed. Further, there are also no details with regard tc 

the appointment of these two persons in the prevjous grade i.e. ir 

the scal;e Rs. 1400-2300. It is also not on record under wha1 

circumstances they were granted relaxatjon in qualifying servic~ 
I 

! 

of two years. The applicants should have taken .this plea in hi: 

application with necessary details or by filing an amendmen1 

applicat~on so as to give opportunity to the respondents. Thi 
I 

applicants cannot take up such grounds in the rejoinder. Further 

the lea~ned counsel for the applicants, during the course o: 
i 
I 

argument~, conceded that these two persons are senior to th1 

appl i can~ s. Since no junior person of the applicants has bee: 
i 

given concessions as admitted by the learned counsel for th· 

' 
J 
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applicants, tt1e applicants cannot cJ aim sirrilar concession when 

none of their ;juniors were given such concession. 

7. In view of above discussions, this OA is devoid of 

merit and acc4rdingly dismissed with no order as to costs. 

Qi f/flffl!' 
( M. L. 'tHA UHAN) (H.O.GUPTA) 

Member (Judicial) Member (Administrative) 

. ' 
I 

1_'· 


