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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIRUR BENCH, JALPUR.

_0.A.No.645/96 - Date of order. 23-8. 2002

Bhagwan Slngh, S/o ‘Sh. Khagh Slngh, R/0 Nagoal Petrol. Pump,
Vill.Dorai, Beawar Road, AjmerrAlast employed as Malson
Cr.jII, Carriage Wdrkshop,‘W;Rly,-Ajmer.
‘ o .,¢i..Applicant.
‘Qs. |
1. Union of India through General Manager, Western Railway,

- Churchgate, Mumbai. -

t

2. Deputy ,Chief Mechanical Engineer (Carriage)' Werkshop,_

Western Railway, Ajmer

‘3. Chief Mechanical Engineer, Carriage  Workshop, Western

Railway, Ajmer.
.. .Respondents. -

Mr.Himanshu Aghihotri'— Counsel for applicant.

Mr.T.P.Sharma, Counseél for respdhdents.

-CORAM:-

i

Hon'ble Mr.H.O.Gupta, Administrative Member

Hon'ble Mr.M.L.Chauhan, Judicial Mémbér.

' PER HON'BLE MR.M.L.CHAUHAN, JUDICIAL MEMBER.

The appiicant has filed this O.A ‘against the ,impugned

~order dated 7.10.91 (Annx.Al) passed- by the Disciplinary

i

Authority  whereby the apélicant was removed from service and
order . dated 22:10.92 (Annx;AlA) passed by the Abpe;late
Authority «dism15316g ,the- apbea; ef the applicant‘ wicth .the
prayer that these orders beidg illegal and unsopstitutional and
the same may be set aside-ahd’the/applicant be ordered.to be
treated as on- duty w1th all consequentlal beneflts.

2. Relevant facts leadlng to. this case may now be notlced.:

The appllcant was_lnltlally appointed as Cleaner on 23.2.65 by .

at@e respbndentsfdépartment. He was subsequently promoted as



Shﬁnting Jamadar in the pay scale Rs.:1200-1800 vide order dated
21.3.87. While he was .working és'éuch, he was‘served with a
memorandum of charge-sheet datéd 14.3.89 (Annx.A4A) for his
wilful absence from duty w.e.f. 1.8.88 to 20.2.89. This-was
foliowed by an enqﬁify and. tne_Enquiry Officer submitted his
report dated 2.4.91 (Annx.A4D) hoiding the applicant guilﬁy of
the charge. The Disciplinary .Authority imposed .penalty of
removal from service Qide- Annx.Al. Ihe_.aépeal filed by tﬁe
-applicant was'"q;§q dismissed vide vorder dated' 22.1.92
(Annx;AlA). Eeeling‘aggrieved.by these orders, the applicant
preferred thig O.A fbr the relief as aforesaid.
3. Alongwith the 0.A, the applicant has also filed_ Misc.
Application No.550/96 for condonation of.delay in filing the
“0.A. Notices were issued to the respondents. On 10.5.2001 the
O.A was admitted subject to liﬁitafion.“The respondents.ha§e.
nét chéseh to file reply to MA No.550/96, for condonation of
delay, however reply to the O.A was filed. In M.A No.550/96,
the applicant has averred that the_present'application céuld
pot be filedvin time because, after deciding the appeal, he was
’mentally disturbéd'and due to medical treatment he spent»all-
the money in the fréatment_and no body was in his fami;y as
earning member. He further contended that he spént all the timé

in starvation because of lack of money as he was not in a

position to maintain his family life. Therefore, he could not

file the present 0.A in time before this Tribunal. As already
stated above, the respondents have not chosen to file reply to
this. M.A and this M.A has not been seriously opposed on 5eh§yﬁ
of the respondents during the cogrse'of argument, we are of the
viewlthat tﬁe ground mentioned by the applicant in the M.A
constitute sufficient cause so as'to'condone the delay.lWé

Aaccordingly allow M.A No0.550/96 and condone the delay in

g



 bonafide owing ‘to the reason ‘of his searious illness. He

preterring 0. A No.645/96.

1

4. Now, we proceed to deCide tha_ matter on merit. The case as

- set out by the applicant in ‘the O. A, on fhe facts as énumerated

abovey is that the Enquiry Officer contrary to the statement of .

_the applicant and without any material’ on‘record has wrongly

came to the concluSion that the applicant had admitted the

charge and as such he is guilty. On the contrary, a\perusal of
the statement so made will reveal ythat the applicant has

Categorically " and - emphatically denied the charge and -

.speCifically mentioned that ‘he never Wilfully absented during

. the alleged period but 'the absence of - the applicant was:

/7 -

further stated that he was~ suffering »from serious ' mental

"disorder due,to\dgpression and death‘of his,two'children during

the period of his absencejfrom duty. This fact, according to

the applicant, can alSo be‘ascertainéd-from‘the report of the

/Medical Board at Railway Hospital, ‘Mumba i which was constituted

at the request -0of the Railway authorities and thus the finding
of the Enquiry Officer that the apblicant was Wilfully absented

from duty_is;wholly untenable in the’ peculiar c1rcumstances of

Y

.. this case. According to the applicant, the Railway authorities

'

have themselves relied on this fact and he was subsequently,

decategorised from the post of Shunting Jamadar in the scale of

Rs 1200~ 1800 to Mason Gr III in tha scale oF Rs. 950 1500 Thus,

-there was .no occaSion for the Disc1plinary Authority to 1mpose‘

the- penalty ‘of removal from service’ upon the applicant. The.
applicant has. further submitted-that the impugned order of the_

Disciplinary ’AUthority:‘as well as the Appellate Authority_
!

cannot be further sustained on the ground that neither' any :

. W1tness was examined by the Enquiry Officer to prove the charge-

nor any documents were supplied to the applicant, during the

1]
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cﬁqfse_of enqu{fy/ as such the enquiry‘ﬁaé held in Violatién‘of
the principles of natural justice. He further submitted that:
‘the _bunishment impbsed 'upon the applicant . is wholly
-disprqporéionafe to the grav&ty of\the charée. o
5. Tﬁe respondents have contestedithe case 5y filing-réply.
‘The stand taken by the resbdndénts can be seen from para lf.F &
‘ll.L; which are as ﬁnder: | | I
"il;F - That the éoﬂtents 'of, para ~llF_ of ‘the 0.A are
admitted to the exteﬂt“that the applicant-had‘not_followed
the. rules and he was wilful absent and had not followed
the ﬁedical rules from the early stagé and at the time of .
the en@uiry, the Enquiry Officer ﬁaé also ndt recorded the
matter 55 He found not neceésary to fecé;q thg samé buﬁ
the conduct of‘thé applicént‘has been seén.tnaE mereiy
mbre'than for one yéak-he‘haé beén wifully absent which'is
against the prdvisidnL , -
. ; , ) _ ‘
11.L That_the contents of para llL of the O.A are admitted
to the extent that fhe medical bpard had given its
-, 'recpmmendétiéné'to éhaﬁge Qis éadreJand‘give him light jéb
and that is.why the applicant has been allotted lightijob‘
to. the post of Mason Grade.IIIL."
6. From fhe facts as stated above'and-material:gléced on
 reqprd in thi§ OuA; if "is aqdite evident that the 'Enguiry'
‘foiéer has neither .examined any witness to érove the charge
Anor»thé p;oceduré as contemplated'under the Railway\éervénts

(Discipline & Appeal) Rules, 1968, for holding enquiry was ever

followed. From a perusal of the enquiryireboft, it is quite_

" evident that vide letter dated 21.1.91, the applicant was

intimated that in case he does not apgeér- on 7.2.91, the

enqdiry will be held ex-parte. Pursuant to the éaid letter, the

applicant appeared on 7.2.91 on whiéh date.the Enquiry Officer
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questloned the appllcant and 1n reply to questlon No 3, the.

appllcant spec1f1cally stated that he never wilfully absented

‘from duty and hlS absence was bonaflde owing to the reason ‘of
" his serious 1llness and he was rece1v1ng treatment from private

.ddctqr during"the period Al.§.88‘ to 20.2.89. ‘Copy of this

ya

. | . o ) s ] . )
statement has been placed " in this O.A and marked as Annx.A4C.

The Enqufry Officer, relying on this statement, has giVen his

finding that the applicant admitted his'absence and as such he"

.is guilty of the Charge, without fcllowing due proceduré as

"contemplated under the Rules, nor any one’examined to prove the _

charge. According to us, the f1nd1ng glven by the Enqulry
6fficer\is not be legally'sustalnab;e because, the appllcant
has nemer admitted his;unauthorised(wilful'absence during the
periqd 1.8.88 to 20.2.89 and he has g{ven explanation to- his
forced:absénce.‘éefOre aﬁperson canfbe'held guilty'of serious'

charge of wilful absence from duty on the basis of his

-admissibn alone if must be established that such:admission is

clear and unequivocal, precise and not,vague'or ambiguous. If

the admission is capable of two »interpretations, «then

interpretation 'favourableh to the person making it shall be -

given weightage. Therefore,‘every such admission must betgiien

e : / : - L
plaln, llberal and fa1r menalng. "In departmental enqulrles,

admission of gullt by a government servant can be used only. to

corroborateismndependent evidence: led. to prove’ the" charges'

“

against the delinquent. - -

T In‘Jagdish Prasad Saxena Vs. State of M M.P, AIR 1961 5C

-

1070, Hon'ble Supreme Court held as under-
“(a) If statement made. by the accused do not amount to a
clear-and unamblguous adm1531on of gullt, fallure to hold
‘a formal enqulry would be a fatal 1nf1rm1ty 1n any order

,of.punlshment based on such.admlss1on. ‘ @4/

H
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(b) Admission not maée specifically in reply‘té a charge-

'sheet, cannot ‘be taken into account of penalls1ng a Govt

servant w1tnout formal enqulry.'glv1ng a reasonable

opportunity to the accused .to explain his so .called’
admission. | |

(c) Even if the applicant had.made sene statement which

" amounted to 'admission,/ it is open to. doubt wheth’er “he

could be removed ffom'seerce on the sttength of the said

~ alleged adnission without holding a. formal ‘enQuiry .as.

required by.the-rules." |

8." In'the instant case, the applicant has not admitted . that .

he was W1lfully absented from duty w.e.f. 1.8.88 to 20.2.89.

rather he has g1ven the explanatlon that his ‘absence durlng the
aforesa1d period was on account of his serious illness as he
was undergoing treatment from a prlvate Doctor.

.9. "It is legally well settled that statement of a. person has '
to be read as a whole and the person cannot»be held guilty On'

the basis of part of the-statement/ without proving the charge

_further by exam1n1ng the 1ndependent witness. 'In the instant

case, we are of the v1ew that the explanatlon given by the
applicant vide Annx.A4C does.not amount to admission of gullt

as such the applicant could notrhave-been held guilty of wilful

absence. It is also ev1dent from the materlal placed on record"

that no enquiry in the manner as contemplated under Rule 9 of
. the Railway Servants (D1sc1pl1ne_& Appeal) Rules, 1968 was everiﬁ%ﬂ

.and this fact has also been admitted by the respondents

authority in their reply.‘As such,/the‘penalty of removal from
service imposed ~upon the applicant' by the disciplinary_
author1ty and subsequently confirmed by the Appellate Authority
are in Aviolatiod of provision of -Article 311 'of the

Constitution of.India as no reasonable opportunity'was'gijen-to

S
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£he applicént to defend his caée ndf any witness was examined
to prove the charge and és sqch‘violétive of the'principles of
natural justice. |

10. That apart, even the Railway authorities haQe not disputed
the fact that the applicant was suffering from mentdl disorder
and' depression. At the .request of the Railway authorities
themsélves, a Medical Board at Railway Hospital, Mumbai was
constituted and on the basis of the recommendation of “the
Medical Board, the cadre of the applicant was changed to light
job by decategorising thé‘applicant froh the post of Shunting
Jamadar scale 1200-1800 to Mason Gr.III scale Rs.950-1500.

This, the-resbondents themselves have admitted the fact that

the applicant.wés suffering from serious illness. Under such

circumstances, cén it be said that the absence of the applicant
during the period under challenge was wilful or deliberate so ~
as to warrant imposition of major penalty of removal' from
service? To this, our answer is - Né. The  Disciplinary
Authority and Apbellate Authority has acted hérshly .while
awarding the peﬂalty of removal from,service, even if we assume
that the applicant has admitted his‘guilﬁy, as held by the
Enquiry Officer and the enguiry was held in accordance'with’the

rules. Further the Appellate Authority, while upholding' the
punishment of removal from serviqe, has observed that “"During

the hearing the applicant has tried to justif? his unauthorised

‘absence due to personal difficulties including his personal

sickness. Based on the discussions during the hearing there is
nothing expect that he would improve his attendance in future

at all because he does not have the slightest indication of

- realisation that his unauthorised absence is a wrong thing"; It

méy be noticed here that the applicant has put in about 26

years of service when he was removed from service. The
K.
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applicant remained absent on account of his illness which fact
is a;so not denied by the respondents’and as sucn it cénnot be
said that he remained deliberately absent from duty. The
Appellate Authority has completely lost sight of this fact
whlle awarding .the harsh punishment of removal from service.
which will debar . the- applicant from pensionary benefits. In
case the Appellate Authority has found that‘thére is no hope of
;ny improvement of his attendance in future, the applicant
could have been imposed the penalty of compuleory retirement
from service in tne facts end circumstanees 5E this case.

11. Although, we have held that the statement given by the

) ad«mé%zﬂo &F
applicant does not constltuteLyllful ab ence and also that he

~was removed from service without affording reasonable
opportunity'inasmuch as no procedure as contemplated under the
Rules to prove the charge’against the applicent was followed,
yet‘the‘fact remains that the applicant remained absent -from
service w.e.f. 1.8.88 to 20.2.99, without permission of the
authorities concerned. It was incumbent upon him to apply for-
leave and sought 'permission even if ne was nndergoing
treatment. Thué, the fact remained that the charge stand partly
provea to the extent that the applicant remained uneutherised
absent from service from 1.8.88 to 20.2.89 without prior
permission of the authorities concerned. At this stage, after
lapse'of mete than 10 years, it will not be_proper for us to
remit this case to the respondents authorities to hold the
departmental enquiry'afresh against the applicant by affording
him reasonable opportunity as contemplated under the RulesAand
" by this .Eime the. applicant has  also attained the age ‘of
superannuation. In the facts and circumstances of this case, we
are of the-view that ends ef justice will meet if-tne penalty

of removal 'from service, ordered on .account of unauthorised
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absence which 1s grossly disproportionate to the grav1ty of
charge4 is substltuted by the penalty of compulsory retirement.

we are . consc1ous of the fact that ford1narily this’ Tribunal

,should not go 1nto the matter so as to 1nvestlgate regarding

~

the - quantum of .punishment when the charge - stand partly\

-established, but it is also equally 3ud1c1ally established tnat

such punlshment 1mposed by the dlsc1p11nary authority 1f shocks_

n,the consc1ence! of 'the- High Qourt/Tribunal, it would
appropriately mould- the relief - either airecting\ . the"

'dlsc1p11nary/appellate authority to ‘reconsider the"penalty

-1mposed, or to shorten the litigatlon, it may itself, 1in

o .
exceptlonal ‘and rare cases, impose appropriate punishment with

cogent reasons_in support,thereof.'We are also ‘fortified by the -

‘. decision of the Punjab &,Haryana High\Court ianashmiri Lal

Kapoor Vs. Unidn ‘of India & Ors, 2000(1) AIJ'33 (PB) wherein

almost identical_ caSe-lof absence ‘from _duty and ;penalty"of"

7
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'removal . from, service"was\ ~ordered to be substituted by 'the

penalty of compulsory retirement by holdlng that a penalty of -

:removal from service - was grossly disproportionate so “as to_

-

~ shocks' the conscience of High Court. S .
"12,' At this stage;’ it will‘also~be appropriate to rely few .

-dec1sloa of the Apex Court whereby the punlshment of" discharge/

el orce o ‘
d1sm1ssal 'from service wasi\su? tituted the . appellants

therein remained unauthorised absent _from duty.,One of such

dec151on 15 the case ot Malklat Singh Vs. State of Punjab &

Ors,-l996~(2) SLR-17, wherein the appellant'was discharged from:‘

service\on'the ground that#;émained absent from duty for more

.

‘than one. month 9 days on account of his wife's illness{ The-
"Apex-Court set aside'the order of discharge‘and the respondents
.were dlrected to take the appellant 1nto service forthW1th.

was observed by the Apex Court that though 1t 1s true that

s P,
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discipline is required to b2 maintained. However, absence may
~sometimes be inevitable. Yet in another case as reported in AIR

1999 SC 3367, Syed Zaheer Hussain Vs. Union.of India & Ors,

* wherein the punishment of dismissal‘from service was held too
harsh and quashed and substituted by~lessér punishmenﬁ i.e.
reinstatement Lith withdrawing 50% of back wages. This was also
a case of unauthorised absence f;om duty. |

13. Thus, for the reasons stated above and the peculiar facts
and circumstances of this case, we feel that i£ will be just
and proper if the penalty' of removal as ordered by the
Disciplinary Authority‘” and confirmed by the -Appellate
Aurhority, is substituted by the éenalty of Compulsory
‘Retirement. Accordingly so0 ordered. Let the respondents
aisburse the retirar'dugs including arrears of pensioh-and the
pension as admissible to the applicépt ﬁnde; Rules within six
Amonths from tod;Q Thé O.A as well as thé M.A stand disposed of

b

accordingly with no order as to costs.

~ - ) "__’_’__’—————"‘—[‘ -
(H.O0.Gupta)

-Member>(J). Member (A);



