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IN THE·CENTRAL ADMINISTRATIVE TRIBUNAL, JAI~UR BENCa, JAIPUR. 

O.A.No.645/96 Date- of~ order: ~9·~·2002 

Bhagwan Singh, s-/6 ~sh.Khagh Singh, R/o Nagpal Pet'rol -Pump, 

Vill.Dorai I . Bea'War Road, Ajmer,- last employ~ed as Maison 

Gr.iii, Carria9e Workshop, W.Rly,· Ajmer. 

, ~-: •• Applicant. 

Vs. 

Union bf India through General Manager, Western Railway, 

Churchgate, Mumbai. 

2. Deputy. Chie.f Mechanical Engineer (Carriage) Workshop, 

Western Railw~y, ~imer 

3. Chief Meci~anical Engineer, Carri~ge Workshop, Western 

Railw~y, Ajmer. 

• •• Respon?ents.~ ·· 

Mr.Himanshu Agnihotri - Counsel for applicant. 

Mr.T.P~~harma, Couns~l f~~ resp6ndents. 

· COf<AM :·· 
' .. 

Hon•ble Mr.H.O.Gupta, Administrative Membet 

Hon 1 ble Mr.M.L~Cnauhan, Judic~al M~mb~r. 

PE~ HON 1 BLE,MR.M.L.CrlAUHAN 1 JUDICIAL MEMBER • . - ..... . -

·rhe applicant has filed this d.A against the impugned 

order dated 7.10~91 (Annx.Al) passed- by the Disciplin~ry 

Au~hority whereby· the applicant was r-emoved from service and 

order dated 22.10.92 (Annx.AlA) passed by the Appellat~ 

Autnority -dismissing .the appeal of the applicant· with the 

prayer that these orders bein~ illegal and unconstitutional and 

the same. may be set aside ~Uld ~.the_ applicant be ordered .to be 

treated a~ on-duty.with all consequent~al benefits. . ~ ~ . . . 
. . 

2. Relevant facts leading to. this case may now be not iced •. 
. ,. 

The applicant w~~ initially ~ppointed as Cleaner on 23.2.65 by 

.the respondent eo- .department. He was .subsequ~ntl y pr·omoted as ·w 
1... \_ 
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Sh~nting Jamadar in the pay scale Rs~l200-1800 vide order dated 

21.3.87. While he was .working as such, he was served with a 
memorandum of charge-sheet dated 14.3.89 (Annx.A4A) for his 

wilful absence from duty w.e.f. 1.8.88 to 20.2.89. ·rhis· was 

followed by an enquiry and. the Enquiry Officer submitted his 

report dated 2.4.91 (Annx.A4D) ho~ding the· applicant guilty of 

the charge. The Disciplinary Authority imposed .pena~ty of 

removal from service vide Annx.Al. !_he_ appeal filed by the 

-applicant was ·also dismissed vide order dated 22.1.92 

(Annx.AlA). ~eeling aggrieved by these orders, the applicant 

preferred thi' O.A for the relief as aforesaid. 

3. Alongwi th the 0. A I the applicant has aJ,.so filed Misc. 

Applicatio~ No.550/96 for condonation of delay in filing the 

'O.A. Notices were issued to the respoqdents~ On 10.5.2001 the 

O.A •·T:=J.s admitted subject to limitation. ·rhe respondents have 

not chosen to file reply to MA No.550/96, for condonation of 

delay, however reply to the 0 •A was filed.. In. M. A No.5 50/9 6; 

the applicant ha~ averred that the _present application could 

not be filed in time because, after deciding the appeal, ne was 

mentally disturbed-and due to medical treatment he spent all 

tt:te money in the treatment_ and no body was in his family as 

earning member. He further contended that he spent all the time 
-

in starvation because of lack- of money as he was not in a 

position to maintain his family life. ·rherefore, he could. not 

file the present O.A in 'time befo~e this Tribunal. As already 

stated above, the respondents have not chosen to file· reply to 

this. M.A and this M.A- has not been seriously opposed ~n beh"'l f 

£! the ~espondents during the course of argument, we are of the 

view that the_ ground mentioned py the applicant in the M .A 

constitute sufficient cciuse so as to condone the delay. we 
accordingly allo,w M.A No.550/96 and condone the delay in 
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pr_eferr~nq O.A No.645/9-~-· 

4 • Now, we proce~d to <:ir?_C:i~~ t.h~ matter on merit,. 'rhe case a·s 

set out by ~he applicant in the O.A, ~P t~~-,:.- fact.q as enumerated 
/" 

above~ .is that the Enquiry Officer contrary t~ the_ statement 6f . 
I 

the_applicant a~d without any material ·on record h~s wrongly 
I . , .. 

came .. to th·e conclusion· that the applicant had admitted· the 

charge.a~d as, such he is guilty. On_ the contr:ary, a _perusal of 
I 

the statement so made will reveal tha~ the applicant has 

6at•goric~llt ·and· emphatically denied . the charge and 
. , 

specifically mentioned that. :he never wflfully ~bs.ented during 

the alleged· period but the absence of·· the applicant was. 
I . 

bo_nafide owing ·to· t·he reason ·of his searious 
-

fi:e 

·fur~her sta~ed that he waa- suffering -from serious· mehtal 
. . ........__ 

- -
·disorder due .to d!presaion and death. of his _two' children durir:tg 

the pe:t;iod · o·f. his abs-ence :from duty. 'rh .is fact 1 accor:ding to 

the applicant, can. also be· ascertairuid- from· the report o·f the 

,Medica-l Board at Railway Hospital, 'Mi.Jmbai '1hich,was constituted 

at the requ~st of the Railway author~ties and' thus the finding 

of the Enquiry Officer that the applicant was -wilfully absented 
. . . . . . . ' \ . ' ' . 

from duty~ is_ wholly u-nt~nable in the· peculiar circurris'tances of 

this case. __ According to the applicant·, the Rail~ay authorities 
, . 

have themsel_ves .relied on this fact and he was su.bsequentl y' _, ' 

. ' 
d~categorised ~rom· the ·post of- Shunt.ing · J_amad~r in._ the .scal.e .o~ 

Rs.1200-l'B'OO to ·Mason Gr.III in t-h.~ scale o.f Rs.959..:.1·SOO. Thus,· -- ... . ,--.... 
.. 

there was .no. occasio~ for the_ Disciplinary· Authort'ty· to impo$e 

the· penalty . of remqval f_r:om service upon the applicant. The. 
. ..... - . ' . 

~pplicant· has· further submitt~d that the impugned. qrdar· of.th~. 

Disciplinary Authority as well as the Appellate. Authorit'y' 
I . -

cannot ·be, further ·sus.ta i'ned. on, the ground tha·t n~i ther · any 

witnes~·was ~xamin•d by th~ Enqriirt Of~icer ~o pro~~ the cha~ge~· 

nor any documents were suppli~d to ih& ap~lic~~t, during the 
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course of enquiry, ~s such the enquir~~as held in ~1olation of 
/ 

the principles of .natural justice. He further submitted that 

·the . punishment imposed upon the applicant is wholly 

~isprqportionate to the gr~vity of th~ cha~ge. 

5. ·rhe respondents have contested. the case by filing .reply. 

The stand taken by ~he resp~ndents can be seen from para ll.F & 

ll.L, ~hich are as under: 

"ll.F. That the contents of para llF of the O.A are 

admitted to the extent ·that the applicant- had not fo~lowed 

the. ;rules and he was wilful absent and had- not followed 

the medical iules from the ~arly s~ag~ a~d at the time .of· 
. . 

the enquiry, the Enquiry Officer has also not recorded the 

rna t ter as he_ found not necessary to record the same but 

the. conduct of the applicant 'has been seen that mereiy 

~6re than for on~ y~ar he-has b~eQ wifully absent which-is 

against the provision. r 

ll.L That the contents of para llL of the O.A are admitted 

to the extent that the medical board h'd given its 

-recommendations 'to chaf1:ge ~-is cadre' and give him light job 

' and that fs,why the applicant has'be~n allotted light job 

to. the post of Mas~n Grade~IIl." 

6. From the facts as· stated above· and· m~terial· placed pn 

·recprd in this 0·. A, it is quite evident that the Enqu~ry 

Officer has neither examined any witness to prove the charge 

nor· the procedure as contemplated· under the Railway_ Servants 

(Discipline & Appeal) Ruies, 1968, for h~ld~ng enquiry was ever 

followed. From a per1_1sal of the enquiry. report, i £ is quite 

evident that vide letter dated 21.1.91, the applicant was 

intima t~d that in case he does not app.ear· on 7:2 ~ 91, the 

enquiry will be held ~x-parte. ?ursuant to the s~id letter~ the 

applicant a_ppeared on 7.2-.91 on which date. the Enquiry Officer 

~ 
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questioned the -applicant and in reply to question No.3, the. 

applicant _specifica~ly stated that he never wilfully absented 
. -. 

from duty and his absence was bonafi_de owing to the reason 'of 
- ' 

hi~ serious illness and he was receiving treatment from private 
-

.doctor during the period 1.8.88 to 20.2.89. Copy of thi,s 
~-

- - \ ' 
statement has been pla·ced- i~ this O.A an_d marked as- Annx.A4C. 

1he Enquiry Officer, relying on this statement, ~as give~ h~s 
\ 

finding that _the applicartt admitted his-absence and as such he· 

is guilty of the Charge, without followin·g due procedure -as 

- cont-emplated ~rider the Rules, nor any one- examined to prove tl:le __ 

charge. According to us, the firiding giv~n by the Enquiry 

---~ Officer is Q.9t be legally· sustainable bec·ause, the· applicant 

--

. . 
has never admit ted his -unauthorised/w.ll ful · absence during the 

period 1.8.88 to 20.2.89 and he has g{ven explanation to· his 
I ~ . ' 

forced~absince. Before a person ca~ be held guilty of serious 

charge of .wilful absen·ce from duty on the basis of· his 

admissi~n alon~ it must be estab~ished that su6h·admission is 

clear and un~quivocal, ~recise and no~.vague·or ambiguous. If 

the . admissl.on is capable of two . -interpre~ations, -then 

interpretation fa.voura,ble~·. to the pers.ori ~aking it shall be 

~ _given weightage. Therefore, ·every such admission must be gi~en 

plain, liberal· and fair men~in9. ·In departmental_ enquiries, 

~dmission"of guilt by a go~ernment servant can b• used onl~ t6 

corroborate._ ,,independent, evidence: .led- to prove t-he· charges 

against the delinquen~. 

7. In Jagdish Prasad Sax·ena Vs~ State· ·o·f M.P, AIR 1961 SC ,_--
107~, Hon 1 ble Supreme Co~rt held as under: 

"(a) If stat~merit made. by the.accused do n~t amount.to a . . . . 

clea~ and un~mbig~ous admission ·of guilt, failure to hold 
. . 

-a __ fo·rff!al enquiry woul_d be a fatal inf.ir:mi ty· in any order 

.of. punishment based ort such admission. ~~ ...... 
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(b) Admission not made specifically in reply ta a charge~· 

sheet, cannot_be taken in~o ac~ount of penaiising a ~ovt 

servant without formal enquiry. giving a reasonable 

opportunity to the accused to explain his so called 

admission. 

(c) Everi if the applicant hao. made some statement which· 

amounted to ·admission, it is open to_. doubt whether ·he 

could l:>e removed from· serviGe o·n the strength of the said 

alleged admission without holding a, 'formal enquiry as 

required by the ·rules." 

8.. In 'the insta!lt case, t.he aJ?plicant has .not admitted that_ 

~~5_ h9 was wilfully _ab~enteq from duty. w.e-. f. 1.8.88 to 20.2-~8·9~ 

rathei he h~s given the explanation that his ·absence during the 

aforesaid period was on account of· __ his serious il-lness as he 

was Under~oing treatment from a priv~te Do~tor. 

9. ·It is legally wel~ settled that statement of a person has 

to be read as a whole and the person cap.not .be held guilty on 

the basis of pa~t of the statementi without proving the charge 

. further by examining the ·-independent witness. ·In the instant 
. . 

case, we are of the view that the explanation given by the 

~ applicant vide Annx.A4C does not amount j::_o admission of guilt 

as such the applicant could not h,ve been held guilty of wilful 

absence. It is also evident from the material'p~aced on record 

that no enquiry in'the manner as contemplated u~der Rule 9 of 

·the Railway Servants (Discipline & Appeal) Rules, i96e was ever~t 
. it· 

and this fact has al£o been admitted. by the respondents 

authority in their repiy. As such, the_pen~lty of removal from 

service imposed · upon th~ applicant · by the disciplinary 

authority and subsequently confirmed by the Appellate Authority 
-

are in violatiod of provision of . Article 31~ of the 

Constitution of.India as no reasonable opportunity ~as qi~en·to 

. -~/ 
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the applicant to defend his case nor any witness was examined 

to prove the cha~ge and as such viol~tive of the principles of 

natural justice. 

10. That apart, even the Railway authorities have not 9isputed 

the fact ,that the applicant was suffering ·from mental disorder 

and depression. At the request of the Railway authorities 

themselves, a Medical Board at· Railway Hospital, Mumbai was 

constituted and on the basis of the recommendation of the 

Medical Board, the cadre of the applicant was changed to light 

job by decategorising the' applicant from the post of Shunting 

Jamadar scaie 1200-1-800 to Mason Gr.III scale Rs.9-50-1500. 

~: Thlis, the respondents themselves have admitted the fa,ct that 

~he applicant was suf·fering from serious illness. Under such 

circumstances, can it be said that the absenc~ of th~ applicant 

during the period under challenge was wilful or deliberate so 

as to warrant- imposition of major penalty of removal from 

service? To this, our answer is No. The Disciplinary 

Authority and Appellate Authority has acted harshly while 

awarding the penalty of removal from .service, even if we assume 

that. th'e applicant has admitted his _guilty, as held by the 

1 -• Enq~iry Officer and the enquiry was held in accordance with the 
-

rules. Further the Appellate Authority, while upholding the 

punishment of removal from service, has observed that "During 

the hearing the applicant has tri~d to justify his ~nauthorised 

absence due to personal diffic;u1,ties inclqding his personal 

sickness. Based on the discussions during the hearing there is 

n6thing expect that he would improve his ~ttendanc~ in future 

at all because he does not have the slightest indication of 

realisation that his unauthorised absence is a wrong t~ing". It 

may be noticed here- that the applicant has pu~ in about 26 

years of service when he was removed from service. The 

~-
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applicant remained absent on account of his illness which fact 

is also not denied by the respondents and as such it cannot be 

said that he remained delibera~ely absent from duty. The 

Appellate Authori.ty has completely lost sight of this fac·t 

while awarding . the harsh -punishment of removal from service· 

which will debar- the- applicant from pensionary benefits. In 

case the Appellate Authority has found that there is no hop~ of 

any imp.rovement of his attendance in future, the applicant 

c'ould have been imposed the penalty of compulsory retirement 

from service in the facts and circumstances of this case. 

11. Although, we have held that the statement given by the 

applicant does 
Cld I)Vt; i 5¥1~ tt 1111; . ' 

not constituteLwilful abse~ce and also that he 

. was removed from service without affording reasonable 

opportunity inasmuch as no procedure as contemplated under 'the 

Rules to prove the charge· against the applicant was followed, 

yet the fact remains that the applicant remained absent ·f~::om 

service w.e.f. 1.8.88 to 20.2.99, without permission. of the 

authorities concerned. It was incumbent .upon him to apply for/ 

leave and sought permission even if he was ~ndergoing 

treatment. Thus, the fact remained that the ~harge stand partly 

proved to the exte~t that the applicant remained unauthorised 

absent from service .from 1.8.88 to 20.2.89 withorit prior 

permission of the authorities concerned. At this stage, after 

lapse of more than .10 years, it will not be proper for us to ' 

remit this case to the respondents authorities to hold the· 

departmental e~quiry afresh against the applicant by affording 

him ~easonable opportunity as contemplated under the Rules and 
I 

by this -time the applicant has . also attained the age of' 

superannuation. In the facts and ci~cumstances of this case, we 

are of the view that ends of ju~tice will meet if·the penalty 

of remov~l 'from service, ordered on .account of unauthorised 

t 
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absence whic~ 'is 'grossly _disproportionate -~o the .gravity of 

charge., is· substituted by the penalfy of compulsory retirement. 

We a-re· c·onscious of the fact that ,ordinarily this' ·rribunal 

_should-not go into th~ mati~r so as to ~~vestiga~e re~ardipg 
-

the - quantum of . puni~hment when. the charge st-and part! y 

established, but it is also equally. judicial1 y estabi ished that· 
' 

such pu-ni-shment imposep_ by the disciplinary autho~ity _if _shocks 

.the con$cience of- 'the High: c_ourt/Tribunal, it would 
/ ' 

··appropriately mould- the relief - either directing_ . tha· 

disciplinary /appella_te authori t'y -to ·reconsider th,e · 'per:tal ty 

·imposed~ or to sh6rten the litigatlon, · ~t may itself, in 

exception~! and rar, cases, impose appropriate puni~hment with 

c;:ogent reas6ns:in support the~eof". We are also ·fortified by the 
. ',, - . l_ ' 

\ . 
-·.decision of the Punjab & _ Haryana High .Court -in Kashmiri La! 

Kapoor Vs~_Union of India f Ors, 2000(1) A_TJ-33 (PB) whereir:t 

almost identicat_ case of absence 'from duty and penalty- of· 
/ 

·removal :from .. service. was'. ordered to be substituted by the 

penalty of c01~pu-lsory retirement by· holding that a peria.lty of 
) - . ' ' -

- re.moval from service- was grossly ·disproportionale so a_s to 
6 ' ·- - _,-

- shocks· the: conscienc'e of High Court. ·- -
. ' - . . 

' 
_ .-12.· At this stage,· _it will· als~, be appropriate to_ rely f_ew 

- decisio·~ of the Apex Court whereby the punishment~ of ·discharge/ 
~r ~Ci;_f 

dismissat . fpom service was 1\.sub~tituted - as the- appellants 
' ' ~(._ - -

t.her--ei.n remained unauthorise·d· absent- from duty., One_ of such·_ 

decision ift~~e case of ·Ma!_kiat Singh Vs·. State of Punjab_~ 

- Ors, -1996 ( 2) SLR -17, wherein the appellant- was discharged from: 

- - ""- . 
serv ic~._____on ·the gr_o_und tha tA.:re~ain~d ·absent from_ duty· for more 

'· ' 

'than 
. ' 

one. mqnth 9 days o'n account of his wife•s illness .. The-
. / . -.... 

. - -

·Apex -co.urt set as_ ide the order of discharge ·and the. res~~>ndents 
' . 

. were' dire·cted ·to take the appellant i_nto service ~orthwit·h. :If 

was observed by the Ap-ex Court_ that though it -is true tha.t-
~ 

/ ' 
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discipline is required to be maintained. However, absence may 

sometimes be inevitable. Yet in ~riother case as reported in AIR 

1999 SC 3367, ~yed Zaheer Hussain Vs. Union. of India ~ Ors, 

wherein the punisnment of dismissal from service was held too 

' ' harsh and quashed and substituted by. le-.sser punishment i.e. 

\ 
reinstatement with w~thdrawing 50% of back wages. rhis was also 

a case of unauthorised absence from duty. 

13. Thus, for the reasons stated'above and the peculiar facts 

and circumstances of this case, we feel that it will be just 

and proper if the penalty of removal as ordered by the 

Disciplinary Authority· and confirmed by the ·Appellate 

At;J.!'thori ty, is substituted by the penalty of Compulsory 

Retirement. Accordingly so orqered. Let the respondents 

disburse the retirar dues including arrears of pension and the 

pension as admissible_to the applicant under Rules within six 
~!>--

months from: tody. ·rhe o .A as well as the M .A st-and disposed of 
]' 

accordingly witn no order as t'o cost·s. 

(H.O.Gupta) 

Member (J). Member (A). 

/ 


