
CORAM t 

The Hon'ble Mr. 

IN THE CEN1 RAL ADMINISTRATIVE TRIBUNAL 
JAIPUR BENCH, JAIPUR · 

O.A. No. 
T.A. No. 

641/96 

T.C.Chananani 

199 

DATE OF DECISION 9. 12. 99 

___ M_r_. _K_. _1 _· T_h_a_w_a_n_J_· ______ Advocate for the Petitiooer ~ s) 

Versus 

~----U O I & Ors. Respondent 

Mr.U.D.Sharma 
________________ Advocate for the Respondent ( s) 

S.K.Agarwal~ Juajcjal Member 

·----<-'5the Hon'ble Mr. 
N.P.Nawanj~ Administrative Member. 

L Whether Reporters of local papers may be allowed to see the Judgement ?N,o 
2. To be referred to the Reporter or not? )'.R~ 

3. Whether their "Lordships wish to seo the fair copy of the Judgement? )l--e8 
4. Whether it needs to be circulated to other Benches of the Tribunal ~O 

c~{ 
(N.P.~ kbal) 
Member (A). Member ( J) • 



IN THE. CENTRALAD.rtiINlSTRATIVF TRIBUNAL 1 JAIPUF BENCHm JAIPUR.'@ 
O.A Nc.641/96 Date cf oraer: S j l b-j 9/ 

T.C.Chananani ~ S/o S;hri Vassul!'al 1 · R/o Sinahi Cclonya 

Jaipur, working as UDC11 NCC Directoratem D-561 Sawai Madho Singh 

Roaa 1 Eani Park 1 Jaipur. 

• •• Applicant. 

Ve. 

1. · . The Union of India through the Secretary to the· Govt. of Inafa • 

Deptt of National Caaet Corpe 1 Mini. of Defenceg New Delhi. 

2. Controller of Defence Accounte Southern CoIPiranda ·Pt.me. 

3. Dy.Controller. of Defence Accounts •. ,Area Accounts Office11 Southern 

Command~ Khatipura Roaa~ Jaipur. 

4. 
5. 

6. 

Controller General of Defence Accounts 1 R.K.Purarom New DeJhj. 

Director General,. National Cadet Corpe, Weet Block. 4 1 R.K.Puraro1 New 

Delhi. 

Deputy Director General 1 National Cadet Corpe Directorate, D-56 1 

Sawai Madho Singh Roada Jaipur. 

• •• Responaente. 

Mr. K. L. Thawan i - Counsel for app1 icant. 

Mr.U.D.Sharma - Counsel for respondents. 

CORAM: 
-

Hon'ble Mr.S.K.Agarwal 1 Judicial Merober 

Hon'ble Mr.N.P.Nawani 1 Adroinietrative Merober. 

PER HON'BLF MR.S.K.AGARWAL 1 JUDICIAL MEMBER 

In this Original Application. under Sec.19 cf the Aarninistrative 

Tribunals Acta 1985 1 the applicant roakes a prayer to auash the oroers at 

Annx .Al and Annx .A2 and to airect the· respondents net to recover any 

aroount froro the salary of the applicant and the awount recoverec5 w.e. f. 

1 .4.96 be refunded· to hiIP. Further direction.: are ale:o .:ought to pay the 

sarrie e:alary. to the a·pplicant as l.1e wae: receiving before the inpugned 

ord.ers at Annx .Al and. Annx .A2 were i ssuea·. 

2. In brief the tact.: cf the case as etatea by the applicant are that 

he was initfally appointed as LDC on 17.LJ.1961 and wae: prorrotec as UDC 

w.e.f •. 1. 7.81. It is e:tated that before prorooUon ae: UDC the applicant 

·also worked ae officiating UDC for 2. years one rronth and 25 aays. Thie 

period was counted for fixation of pay cf UDC cacre ccrrectly and 

ulUroately the applicant: was last drawing Re.1920/- w.e. f. 1.2.96 but the 

respondents by the iropugned orders have reauced hie. pay as Rs.1470/-- on 

1.1.96 and changea~ .his date of increwent,.and accoroingly ie:suea order.: fer . 
recovery of the excee:e: aroount paid to hirr Re:.9067/- which was e:ubeeguently 

rooClified to Re:.11439/~. It is also stated that aggrieved by these orders 1 

the applicant mace vari cus represent at i one: but with no reeult. It is 

etated that' the responaents have correctly fixed the pay of the applicant 

and stepped-up his pay in accoraance with FR 22-C (new FR-22 (a)(I). Eut 
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the reepondente without adoptfog· the. lawful . procees have jseued the 

foipugned ordere fer redudng the pay of the applicant and revjsing the 

date of increment and to recover.the excess amount paid. It is also stated 

that the applicant wae dghtly allowed two increments for officiatfog 

service of 2 yeare one ·month and 25 days 1- therefore effecting recovery 

from the salary of the appljcant je arbitraryt jllegal and 

unconetHutjcnal. Therefore the applicant fDee thfa O.A for the reljef as 

mentioned above. 

3. Reply was fDed.- In the nooply 1 H je adroHted that the applicant wae 

promoted as UDC w.e.f. 4. 7.81 but it is etated that the applicant wae 

allowed to offidate ae UDC on ehort tenr basjs on varioue occasions as 

roentjoned in para 5 of the reply durjng the perioa 7.8.72 to 3.7.81 and on 

every occaejon hie pay Wae fixed on promotion to the post of DOC under FR 

22(C) and he was paid hjgher pay during the period of. such offidaUon. 

Therefore,. thje pedod. of cffidatjor-i ehould not have been counted ·for the 

purpose of fhatfon of pay of the ~pplicant but due to over-ejght and 

jnadvertence the benefjt was gjven to the applicant and the said error was 

rect"Jfjed vjde the impugned order dated 15.6.96. It js aleo stated that 

the benef~t of eteppjng-up which was gjven ·to Shd G.M.Pan.eara was 

wjthdrawn. Therefore~ the ·pay of the appljcant was refixed accordjngly ae 

per rules and the appljcant ie not required to retajn the amount which he 

had received erroneouely. Therefore 1 jt js stated that thj e O.A js devoid 

of any roerit and liable to be disrojesea. 

4. Heard the learned counsel for the partiee and.al.eo perused the whole 

recorc. 

5. The learned counsel for the appljcant has arguec that the pay of the 

applicant was correctly fjxed or-i hjs prorootjon by takfog into 

con.ejderatjon the perjod of Ms offjdation on prorrction post. Therefore 1 

refixjng/redudng. hjs pay and changjng ·the date of focreroent and making 

recovery from the applicant is arbitrary. jllegal and unconstitutional. He 

has also argvea. that no recovery can . be- roace froro the salary of the 

applicant. In eupport of hje contentjcne he·has referred to 1994·(27) ATC 

12111 Shyaro .Eabu Vs-. DOI; 1995(29) ATC 739,: P.M.Saxena Ve. DOI; 1996(32) 

ATC 148 SC and .1995(31) ATC 786 SC. 

6. On the otherhand1 _the learned couneel fer the respondents has argued 

that the benefH of broken perioo of off iciaU on was allowed to the 

applicant by foadvertence. therefore, there js nothing wrong jn recevedng 

the exceee payment made to the appljcant. 

7. We have· given thoughtful consideratjon to the rjval contention.e cf 

both the partjes and aleo perueea the whole record. 

8. Adndttedly the orders, a~ _.Annx-.Al and Annx .A2 were js.eued wHhout 

followfog the pdndplee of audj alteram partero nieanjng thereby. that the 

jropugned oroere were jesued, .wHhout givjng any cpportunHy to showcause to 
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the applicant. 

9. In Laxmichand Vs. UOI ,; .. 1998(1) SLR 599, .H was held that j f the ··--··-· 
order jnvolves dvH consequences ana has been jesued without affordjng 

opportunjty of hearfog to the applicant a euch an order cannot be passed 

without coniplyjng· with auoi alteraro partero 1 je• partiee shpuld be given 

the opportunity to meet hjs case before an adverse decision is taken~ 

10. It is also the aClroittea fact that the responaente hao fixed the 

sa1ary of the applicant on promotion suo motto and there wae no 

roisrepresentation on the _part of the applicant in getting the pay fixed. 

11. In Shyam- Babu Verma. 2.: Ors:._ Vs._ UOI .2 Ors, (1994) 2 SCC 521, the 

TM rd Pay Commission had reccwmended two' scales of pay for the post of · 

Phanracist and accordingly, the petitioners were allowed the higher scale 

w.e.f. 1.1.1973 though they wer.e entitled to the lower scale. The pay 

scale-· of-· the ·applicants 'Was reduced in 1984. It was held that the 

petHioners received the higher scale Clue to no fault of theirs, :it shall 

only be- just and· .. proper not tc- recover any excess amount already pa:id to 

,., therr1. 

12. In Sahib Ram -Vs-. State of Haryana · & Ors a, 1995 Supp(l) SCC 18~ 

upgraded pay scale as.given to the appellant Clue to wrong construction of 

relevant order by the authority concerned without any rojsrepresentation by 

the employee and the Govt .was restrained from recovedng the overpayroent 

alreacfymade. 

13. In Collector £!-.: Madras 2_ Anr. _Vs. _K.Rajamanickaro 1 (1995) 2 SCC 98m 

the respondent was continued in serv:ice beyond the date of superannuation 

under a wrong· deds:ion of the Court.· It was held that the perioo cf 

~ervice beyo~a ·the date of superannuation should not be counted. However, 

recovery of any amount pajo during .that perjod was prohibited. 

14. In ~ §_ Ors-~ M.Bhaskar. §_ Ors 1 (1996) 4 SCC 41Q 1 while settjng 

aside the judgroents of various Tribunals :in regard to scale cf pay of pre-

1997 Traffic/Commercial Apprentices roaking them entitled to the pay sca_le 

of Rs.1600-2660 1 it was held that the recovery of the aroount already pa:io 

because of the. judgments of various. Tribunals would cause hardship to the 

respondents appellants concerned anc5 therefore, the respondents (oo'i) were 

directed not to recover the-awount already paid. 

15. ln DOI 2. Ors ... IE· Ra~ Go~ Agar-Wal 2. Ors, (1998) 2 sec 589, the 

ration money allowance was paM to nongazetted ccrobatisea staff of Central 
' 

Reserve Police Force· (CRPF) at par with comat:ised r=taff under Court •s 

order. WhHe r=etting aside the vadous orders of the Tribunale, appeale 

filed by the Govt were allowed and· it was held- that . the recovery would 

result in great hardship and the aroount already paid to them in terror= of 

the order of this Court or by the order of the Tr:ibunalr= as aforesaia 

would not be recovered. ' 

16. In. State of Haryana Vs-. Orr Prakar=h ~ Anr. 1 (1998) 8 SCC 733 1 by 



- \;. 

I 

i 

·-

4 

vfrtue of fotedm order of the Hon 'ble Supreroe Court 1 exworkiran waE pajd 

back wages but finally found to- be not entitled tc the same. Taking note 

of hjs economic condition. the Hcn'ble Supreme Court directed that in case 

he had withdrawn that amount, the same should not be recovered frar hjm. ~ 

17. In view of the legal posjtion as referred above and the facts and 

circumstances of thjs case. we are of the considered view that the orderE 

at Annx .Al & A2 are- iseued withcu'I! · -followfog the principles of audi 

alteram partem and no recovery can be made in pursuance of euch orders 

.because there was no misrepresentation on the. part of the applicant and 

the respondents had fixed the pay of the appljcant suo motto. Therefore, 

the recovery from the applicant a_fter euch long lapEe is riot sustainable 

in law in view of the legal position aE discussed above. 

18. Wet therefore, allow thjs .O.A.and quaEh the jmpugned ordersAnnx.Al 

and·Annx.A2 and direct the· respondentE not to mak~ any recovery from the 

salary of the applicant in pursuance. of these orders and jf any recovery 

hae already been made, the amount so - recovered be refunded to the 

applicant. However, the res~ondents are free to pass appropriate orderE 

for fixaticn of pay of the applkant after gjving him an opportunity to · 

shew cauEe to the applicant. The whole exercise must be completec5 within 3 

months froro the date of receipt of a copy of this order. 

19~ No order as to coEtE. 

U--
(N.P.Nawanjj 

Member (A ) • Member (J). 


