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IH THE CEIJTRAL ll.DMI11I2.TP.1\TIVE TP.rnmlAL 'JAIPUP BENCH~ 
JAIPUR 

Date of 0rd.::T: / 6- /?..-96 

OA No.607/1996 
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Driver (Adh0c), acal·=: F'.s. 13~.0-'.:'.:200 (f·P) un.:l~c cr.::-w control of 

Weater Railwa7, Phulera, re2ident of Q.No.344 B, Central School 

Colony, Phulera . . 
•• Applicant 

Versus 

1. The Union of India through the General Manager, 

Western Railway, Churchgate, Mumbai. 

2. The Divisional Railway Man5gar, 

Weatern Railway, 

Jaipur. 

Mr. P.V.Calla, caunael fur the applicant 

Mr. M.Rafiq, cauniel for the respondents 

CORAM: 

H0n'ble Mr. Gopal Yrishna, Vice Chairman 

Hon'ble Mr. O.P.Sharma, Adminiatrative M~mber 

ORDER 

Per H0n'ble Mr. O.P.Sharma, Adminiatrative Member 

In this c.pplicati0n Section 19 of the 

Adminiatrative Tribunals Act, 1985 Shri Jitendra Kumar has 

sought a dire·::tic.n t.:. th·=- r.=spondenta t·=· include hie name in 

the panel dated 7-ll-96 (Ann.Al) drswn up for promotion to the 

post of Goo.Ja 
(RP) its at 

a ppr 0 pr i at .:- p 1 a c :o- • H ·=- J·, .=i 2. 2 ·=· u ·J h t a f u l" t h ~ i." cl i r -= 1

: t i o n t h a t t he 

action of the r·2apond~nts in riot includin·J th·=- name of thr? 

continue on the poe.t of Goo.:12. Driv·=-1· a.::=il>= Ps. 1350-2200 on 
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Divisional Railwa7 Manager, W~st2rn Railway, Jaipur for hearing 

on the prayer for int·=-1·im re:l i·=f ti:. th~ ,;.ffe.:t that during the 

1350-2200. When th~ matter waa h2ara an 4-l~-06, th2 dat~ fi~ed 

f 01· hearing on the prayer f 01· in i: .;,rim rel i.;;. f, a rqum.;,nt s were 

admiaaibility of the OA itself. Both th~ counsel for the 

partiea than requeeted the Tribunal that the OA may be disposed 

of finally at the atage of admission. Hence thia order. 

3. The . caa<:: of th2 apr•l icant ia that h·= was appointed in 

the Railwaya as a tleaner in 1976. He got promotions from time 
I 

to time and whil.: wc,1·l:in°;i c.n th·=- post O:•f Shunt 0;1·, he: was cal led 

upon to appear in a psychological test for appointment on the 

post of Gvoda F'"' .~. 1350-:2:200 a 1 on·;1wi th several 

othe:r.3. B7 orcler date:d :'.2.-5-9<:. (Ann.A~) the a1:.plicant, having 

post of Gooda p,,, - - '-' . a lon·;:iwi th 

others, on adhoc basis. Appointment on th{3 poat after having 

cleared th~ psychological t2at is an appointment as per rules, 

though the post has to be filled up by a positive act of 

selection. After the applica~t had been working on the pc.at of 

Goods Driv~r as aforesaid, notification dated 26-6-96 

(Ann.A3) waa iaau~d far r~qular eelection to the post of Goods 

Driver. The applicant ~as called for the written t8st in which 

he appaared in August, 1996 and the result ther?of waa declared 

vide notifi~ation dsted 18-9-96 (Ann.A4). The applicant having 

passed th12 writt•::n t:-e.t w::1a callecl f.:01· int 0;,1·view (viv3 voce) 

alongwith S>O other canclidat 0;,.= .• s.:;:ve;.·.:tl c::,ndidat·?S who had not 

qualified in the written teat w.;.r2 also called for the viva 

. 01..J 
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notification dat~a 7-11-96 (A~n.Al) has now be~n iaau2d by the 

of the aforeaaid aelection. Th2 3pplicant, not having been 

succeasful in the viva voce, ha2 not found hia n~me included in 

the aforeaaid aelection panel. The applicant's case ia that he 

appointed on adhoc ba2is after clearing the p27chological test 

worl:ir.g on the (1f G.:•(t•:lz 

,_ -
. l-: ineligible on the 

taais of the final selection. Further, even after accommodating 

said post. 

4. The applicant has al20 mentioned that while he w3a 

I . 

issued to him alleging negligence in the discharge of his 

dutiea and after the spplicant submitted hi2 reply to the 

chargeaheet, a penalt7 of withholding of one set of paaaea waa 

this penalty. 

5. counsel 

that calling of those c3ndidatea for the pur~oae of viva voce 

who had not. rn.:irl:s in the w1-i t ten 

examination, on the baaia of their s~niorit7, waa not in 

I 
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violation of the rul~s. Hia argument was th~t ~ven though the 

made after the pS?·:h.:.l c .. ;i i cal t'9st. The 

component a of i ) writ.ten 

examination, ii) pa7chol og ical teat and iii) viva vc .. :e. Since 

ha h~d alread7 cl~ared the pa7ch0l0gical test, he was not 

required to appear in the psychological teat again. Vacancies 

would be available ev~n after accommodating all the candidates 

whoae names have been included in the panel at Ann.Al. He then 

referred to a judgmenf of the Hon'ble Supreme Court in 

R.C.Srivastava Vs. Union - .c ,_, J_ India and .i\n1·. 

November, 1995 in Civil Appe91 arising out of SLP (C) No. 9866 

of 1993. In thia judgment, according ·'- -
L '-' this- learned counsel for 

the applicant, th.;;, Hon 'bl.: Supr•?m•? Court 1-• .=,d tal:·?n note of a 

Record Note circulated vide lett~r dated 9-l~-75 issued by the 

F~a i 1 wa7 Boa1·d. f'Ei r .:, r, '"\ t her·:::of which has 1·epr.::.au c ?cl bj the 

j u.j gmc- n t 
~._s:l..&J., 

HljD 'ble 2.u1::ir12rn-<= Com: I:. in i tz J::e:;;i::ja· as und.:=x: 

If 2. 2 PEinela should be formed for aelection poats in time 

to avoid adhoc prorr-..:.ti·:.ne. c.=ire shciuld b.;. taJ:en t·:. 3·==·~ 

declared unsuitable in th·::. int.::,rview. In t:i.:irticular any 

employe-~ rt2aching the fi~ld of con3ideration should be 

saved fcorn harassm~nt. 11 

provid.;:;s is that 5 peraon wh~ haa been ~:.rting on the post for 

is quite aatisfactor7, should not be declared unsuitable in the 

inter v i e- w • In the ca a e b.:: f 1:.1· ..:= the i r L C• r 1:1 .=. h i p s o f the Hon ' b 1 e 

Supreme Court, the appellant had been declared unsuitable 

~lthough he- had pa3sed the writt~n ==xaminatioG and although it 

was not the- case of i:h·~ r.:.::.poncl.;.nt3 Union of India etc.· that 

I 
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for the applicant atated that the ratio of thia judgment would 

should not be decl~rad aa failed in the selection merely on the 

the selected candidatea for th~ poat of Goods Driver acale Pa. 

1350-2200 (RP). 

6. We have heard tha learned couns:l for tha partie8 and 

have gone through the material on record including the judgment 

cited by"th2 laarned counael for the_applicant. 

for the applicant that ca~didataa who had not gualifi~a in the 

written e~amination could still ba callad for interview on the 

basis of their aeniority poaition, no irregularity in the 

pr.: .. :.:2a of selectii:·n can be ,3ai.:l to hav 0::- c•:•rnmitt.::-d by th.::;i 

r 0:::apc0nd 0:nts, 0:v.:n as r:·er th 0::- 21v·::-i_·m:nt::: ·=·f th.::: ·=tpt;0 lic.::1nt. The 

applicant himself doea not dispute ,_ ,_ - ,_ 
L!LCL L the post of Gooda 

Driver ia to be filled up on the baaia of positive aelection. 

Apparently, the applicant did not gualif~ in the viva voce teat 

nC•W i " .:i.pplicant's 

appointment on the poat of Gooda Driver, aft2r hia having 

cleared the psychological test, entitlea him to be included in 
s 

the selection panel or antitled him to continue on this post, 

>::ven thi:·ugh he b.~3 n•:•t be.:,n included in the a.:-l 0:::ction i:0an·:::il, 

when hia performances has b~en satiefactory. Wa hava carefully 

b~for~ us. In th$t caae th~ qu~ation involved w&a promotion of 
·- I - I 

th.::: aJ;•1:0all.::-nt, an Aseiatant Station Maat~r, to th~ poat of Law 

1x•at waa t•:. J:,.::: fill~d up by a r.:9ular a.:,l.:,.:;tii:0 n arv:l alth 0: 0u9h 

~1) 
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the appellant had qu.~lifi.=cl in the writt·=r .. :;.:-:amin.:itic.n, h.2 

did not secure the requisite qualifying marts in the viva voce 

and, therefore, waa not aelectea: There ia a crucial difference 

queation involved was promotion of the app2llant to the post of 

Law Asaiatant whereaa i n t h e t:, L- ea 2 r. i.:. caae the promotion 

is to the - .c 
<..•L In_· i v.,;. i· • of Goods 

Driver is a aafet7 category post and there are instructions of 

the Railway Board to the eff2ct that no r2lexation with regard 

poata. This p•:;iaitio1.:i would alac, J:.,:;. ::1ppa1-ent fcom the Pailwav 

Board's instructions dated 31-5-1982, relevant portion of which 

is reproduced below: 

lo. , 
"Copy of Con:LE(UG)r-7=·-PMI-.:lL~ .JI: .• 31-5-1982 from ,Jt. 

Director, E3tt., Ely. BoaC::I, 11ew Delhi a 0:'ldr·=saecl to 

lL GMa of Indian Rlys. and CLW, DLW and !CF & others. 

Subject:~ Filling up non-ga=etted posta on Pl7s. 

Classification of as Safety 

The Mini3try of Railways have reviewed the posts 

already notified as safet7 categories posts under 

BoarJ'3 lett·a· of ever1 110. dat.:,d 6-6-80 and '.2.1-1-81 

and have decid.:,d to cla.saif~i the i:0.:
0at.3 01s ·er.um,:,rate.:i 

superse3aion of the abov~ latt~ra. Accordingly no 

all OW<~d in th2 pL-·=a er i J:,.;.d 

qualificationa, period of sarvice and oth2r criteria 
/ 

for notifying th·2 i:n:..=.ts ::13 Safet:-/ c.:it·=.;.1.:.ri·'=<S are as 

under:-

. . . . . . . . . . . . 

. . . . . . . . . . . . 
II . . . . . . . . . . . . 
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(The 3bov•? is a repro.:luct i.:·n from .=..n ,11,nn·=:·:ur.: f i l ,:;.:l by the 
92 

r.:s pc.nd.; n ta j n O.~ NG. :.8S:/, Nana Lei l M.:;:,na Vs. Un ion of India 

and Ors., which was decided by the Tribunal on ~6.11.96). 

8. The circular indicates that no 

rela:·:ati.:.n -in !:IF: qualification3, c1·iteria .;:,.tc. for filling 

up Safet7 Category poata can be gra~ted. The learned counsel 

for the applicant did n.:.t .Ji3put1: thEtt the po.3t of Goods 

Driver is a safety cat2g0r7 poat. On the other hand, the post 

-
of Law .l\ssist.=ir1t i.3 appaxently n.:•t a sai.;t~· C2t:9or7 post • 

The question whether the Pecora Note referred to in the 

judqm~nt of the Hon'ble Suprem.; Court would be applicable to 

Hon'bl·= S1_ii;.i:.:rn·= c.:.urt nor w:s.2 it cl.:a.lt with by it. In the 

face of categorical inattuctions from the Railway Board that 

no rele:-:ation in qualificationa filling up saf8ty 

-
cate•;JOL"'/ 1_:,.:.zt2. can b·: ·~JTcint·=d, th•? applicant cannot said to 

be eligible for inclusion in the eelection panel b7 granting 

him ben.;fit of th! Pecora Not8 r~f~rr~d to in tha judgment of 

the Hon'ble Suprem~ Court. Th~refore, the applicant'z prayer 

applicant. 

up the posts of Gooaa Driver on the basi3 of 2election panel 

Ann.Al, there would still r.;.main vacanciea of Gooda Driver 

continuing so far, particularl7 when his work i.3 found to be 
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revertin~ the applicant from the aaia paat has been produced 

direction in thia reg5rd ta the reapondenta. However, if the 

the basia of regular pr0ceas of aelection. · 

filled up b7 the reapondents b7 appointing persona on sdhoc 

ba2i2 without their h3ving cleared the entire aelection 

proces2 and onl7 on the basi2 of p27chol0gical test. This ia 
I 

de3 i rabl·= 2. i t u a t i ·=· n view the 

the property of tha Failw37e. It ia deairable that the 

are duly selected. 

11. 

~~. 
( C•. P. s·harma) 

Administrative Member 

c,~~'"' 
(G.:·i;·al I~~-ishna) 

Vi .:::e Chairman 


