il§ THE CEUTRAL ADMILIIEZTPATIVE TFIEUNAL,JAIPUFR BENCH,

Date of order: [6-/2476‘

OA No.607/1996

Jitendra Kumar &/¢ Shri Mshtalb Singh, agsd 42 ye=avs, Good
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priver (Adhoc), 3cals F=. 1350-2200 (FP) undsv crew control
Wester Railway, Phulera, Fezident of 0.Mo.244 B, Central Schaol
Colony, Phulera.

.. Applicant

Versus

1. The,Unioﬁ of India through the General Manag=sr.,
Western Railway, Churchgate, Mumbai.

2. The Divisional Failway Manag=sry

Jalipur.
.. Respondents
Mr. F.V.Calla, counsel fbr the apﬁlicant
Mr. M.Rafiqg, coﬁnSel for the reapondenfs
CORAM: |
Hon'ble Mr. Gop=l Frishna, Vice-Chairman
. Hon'ble Mr. O.P.Sharma, Administrative Member

ORDER

'

Per Hon'kble M. O.P.Sharma, Adminiastrative Member

In this application under Section 19 of the

Administrative Tribunals Act, 193% &hri Jitendra Fumar has

sought a directlicon ©LO che respondenits O include his nams 1n
the panel dated 7—11—96_(Ann.A1) drazwn up for promotion to the

post of Goods Driver seale Pe. .1350-2200 (RP) at its

appropriate placs. He has zought a favihszy direction that the
action oif the reapondsnte  in not inelnding the name of the

applicant'in the pansl Ann.Rl, as afore3aid, may be declared
illega and they may ke dirscitsd to allew the applicant to

continue on the post of coada Driver scale Fs. 1350-2200 on
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which he has been worlking since 1996,
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notice was isened o reepondent Na.2, th
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Divisional Railway Managsr, Westzrn Failway, Jaipur for hearin

on the prayer for interim velizf to th: =£ffect thait during the

to time and while working on the post of Shunter, he was called
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post of Goods bDriver scals FEs. 1250-2200 alongwith several
others. By order dated 28-5-96¢ (Ann.A2) the applicant, having

/

been found £it in the pasychological test was appointed on the

others, on adhoc basis. Appoinktment on this post after having
cleared the psychological taat ie an approintment as psvr rulss,
though the post haz to ke £illzd wp by a positive act of

selection. After ths applicant had been working on the post of
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Goods Drivevr as aforezaid, a notificatio
(Arm.A2) was izsusd for va=qular szlection co the pozt of Goods

Driver. The appliéant was called for the writkben test in which
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he appeared in Augqust, 1996 and ths result thevzcf waszs o

cant having
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passed the written tzst was callsd fov inkerview (viva voce)

alongwith 90 other candidates. Several candidats=s who had not

qualified in the written test wsarz also called for the viva

&




vooce on the basgiz of their notional seniovicy. The viva voso

was hz1d on 28-9-96 for which
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the applicant alzo appesavad. A

notification Jdated 7-11-96 (Ann.2l) has now be2en izzuved by the

respondsntas by which 22 candida

succezsful in ths viva voos, ha
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zlzction pan=l.

""" hév: been empanzllsd, on 2

't of Goods Driver, on the hasi

of the aforezaid s=lesction. Ths ﬂ[pllwdnL, ‘not having been

2 not found his name included in

The applicanc's cas=z i3 that he

has been worling satisfactorily on thz post of Goods Driver on

adhcc baszis. He gJot a cash award of Pe. 250 in October, 1996

whil

(M

worling on the post of
appointed on adhoc bazizs after

and |, had IhZen worling on

ctorily, he canncoi ke A
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would be no justi

The applicant has alza

~

worlking on the post of Shuntzr
izsued to him alleging nz=gl

dutizzs and after ths spplica

chargzzshesst, & penalty of withholding of one ==t of pa

impozed on him. Thers waz no
this penalty.
5. During the avrgumsnks

applicant n|uep"ﬂ)in reIponse

who had not sescured  quali

azis of the final zzlszction. Further, =ven after accommodating

icnn for revazriing the applicant

Goods Driver. When he had heen

ths post of Goods Driver

ecli;ed to be inzl 1g111c on the

Fhere would still ke vacancies

able in the post of Goods Driver and, tharzfore, there

menticoned that while he w
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3 chargeshzezt dated 12-5-96 was
igeznce in thez discharge of his

nt zubmitced hiz repls to the

323 Was

justification for impozition of

the lzarned couns=l £or  the
to & query mads from the Banch,

tes for ths purpose of viva voces

fying marrs. in the written

examination, on the kasiz of their s2nicvity, was no in
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Hiz avrgument w23 that =sven though the
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violation of the rul

applicant was appointed on adhoc hasis, this appointment was

components ot the  sslzction procsses wara i) vritten

cxamination, ii) pay chologica fest and iii) viva voce. Since
.

hz had already clearsd the pavchological test, he was not

required to appear in the psychological teat ajain. Vacanciz=s

would be available =zven afoer accoman;L“ q all the candidates

whose names havs bzen includ=d in thz panel at Ann.Al. He then

~eferred to & Judgmenit of Ethe Hon'ble Suprems Court in

=

-ava Vs. Union o India and Anrvr. dzlivered on 2rd

Hovember, 1995 in Civil Appesl ariszing out of SLP (C) No. 29966

H

of 1993. In this Jjudgmen according to the learnzd counse el for

the ppllyaht, the Hon'kle Suprems Court fhad talksn note of a

Ezilway Beard. Fara 2.2 itherecf which has reproduczd by the

Soad,

Hon'ble Suprems Court in ite judgment BeIEEET as unders:

ny .2  Panels should be fo rmed for asslzcticon posts in time

in the posts on adhoc hasis guits zatizfactorily ars not
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The Hon'ble Suprems Court noted that what thse Fecord Mot e
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peraon who has bzen working on the
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which selection is being held, on zdhos haziz, and whozz work
is guite é=tisfactrry, should not be desclared nnsuitable in the
= their Lordzships of the Hon'ble
Supreme Courf, the appellant had been declarsd unsuitable
él;hough he had passed the wiritten ;"‘TTHJLlu! and alihough it

was not the case of ths 22 pondants Union of India etc.- that

b o “ 7




the appellant'z work waz not zatizfactory. The: lzarnsd counszel

for the applicant stated that the vatic of

bezen working zatiafactorily on the post of Gooda Driver though
con  adhoc kasiz and has passed the written examination, he

ghould not ke dsclarzd zz failed in the szleciion merely on the
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voce. He haz, therzfore, prayed

that the a
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nams should be included in the panel of

the selected candidates for the pozt of Goods Driver =cale Pa.
\

1350-2200 (RP).

G. Wz have heard the lszarnsed couns:zl for and
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have gone through the materi

cited by “the learned cowm
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7. In vizw of the pozition acceptsd by the lzarnsd counsel
for the applicani that carndidates who had not qualified in the
writtzn eramination cculd =2till ke callsed for incerview on the

basis of their senicority position, no idrvegularvity in  the

rezpondznta, <ven as per the avevrmints of the applicanit. The
applicant himzelf dosz not disputs
Driver ia te hLhe f£illed up on the hasisz of positive selection.
Appavently, the applicant did not guali
and, thzrefor:s, hiz nam: wa2 not includsed in ths selection
panzl Ann.Al. Quzztion now 13 wvhether cﬂe appl
appointment on the post of Goods Driver, aftzr hiz having
claared ths psychclogical test, enicitlez him Lo be includsd in
the s=lection pansl or 2atitled him to continue on this post,
even though he hasz not bkeen included in the selection pansl,
CET
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when hiz performances has besn satisfactory. W

conzgidersd the judgmznt of the Hon'ble Supreme Counrt cited
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the appellant had qualifizd in the writtsn zxamination, he
did not secure the requizites qualifying marks in ithe viva voce
ore, Wa3 not zelacted. There i a crucial Ail

between the facts of the cass: which was befors the Hon'bla

Supreme Court &and thosz= of the casze befors us. There, the

Law Aszistant whersasz in the pre3sni  cass the promotion
Ay

wogt of Goods
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he =ffect thatbt no relezation with vregard

criteria can be granted whils filling up ths =safety catsJory

posts. This pozition would alzo be appavent from ths Pailway

ig reproduced below

No.
"Copy of Conf?E(NG)I—75—PMI—L4 At . 21-5-1982 fraom Jt.

Direccolr, Estt., Rly. Board, lew Delhi addrsszsd Lo
11 GMs of Indian Rlys. and CLW, DLW and ICF & others.
Subject:= Filling up non-gazstted posta on Rlys.

ificacion of postsz as Safety

=
|

The Ministry o© ways have reviewed ths posts

1
already notified as safety categori

ifying the po2ts as Safety Cakbegorizs ars as
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shove ig a reproduction from an Annexure filed by the
92

rzzpondenta in OA No. 589 Nand Lal M Union of India
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and Ors., which was decided by the Tribunal on 26.11.56).

8. The akbove circular clzavly indicates t

hat no

relazaticon -in kthe gualifications, criteria ste. for filling
up Safety Category poste can be granied. The learned counsel

post o ds
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Driver is a safety caibzgory po3kt. On the other hand, the post

The aquestion wheithzsr ithe Pecord Note veferred to in  the
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Judgmsnt <of the Hon'ble Supreme Courit would be applicab

gafzt, categovry posts alzo neither raised Lefore the
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Hon'blz Svprzme: Court nor waz it dealt with by it. In the
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face of catesgorical instvucktions from i
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ualifications for £illing up safety
catzgory poscs can be: grantsd, the applicant cannot s3aid to
be eligikle for inclusicn in the sslscbtion panel by granting

him benefic of thz Fecord Note veferred to in the judygment of
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Hon'ble Suprems: Court. Thevsfore, the applicant
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or inclugion in thes panel Ann.Al iz rvejecked and the panel

I=h

Ann.Al cannot ke Jdeclar

g

d o b2 illszgal as prayed by the

applicant.

9. The applicant's further prayst iz chat after filling

(U]

up the pozts of Soods Driver on the bhasi.
Ann.Al, there would still rvemain vacanciesz of
and, thzrszfore, the applicant can be»allrwed to continue on
the posts of Goodes Driver on adhoc baziz as he has been
continuing 2o far, parvticnlarly when hisz work iz found to be

catisfactory and he has been Jiven a cash award. o order
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id post has besn produced

l;u

reveirting the applicant from ﬁhe 3
before us by the applicant. Anvhow, ws cannot izaue any
direction in this vegard to the respondants. Howsvser, if the
rzazpondents find the work of the applicant =zatisfactory, it
iz up to them Eo decide whether tﬁe applicant  should hbe
allowsd to continue on the post of Goods Driver on adhoc
bazis till =uch Etime az =all the vacancies ave £illsd up on

the ba sjs'of rwjulql process <of selection.

10, It iz, however, noteworihy that even though the posts
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r are safety categovy posits, thess have been
filled up by the respondents by appointing personz on zdhos
baziz without their having eleared the entive selection
procesz and only on the basiz of peychological test. This is
not a dezivabls situ:tion' from ths point of view «f the
Administration zand the safety of pazsengers, persconnsel and
the propsrty of the PFailways. It iz desivabls that Ehe
Adminiztraticon heoldas selecbions fo; safety cabegory posts
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filled up by persons who arvre gualified in all reapects and
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11. With the above observations, the OA iz dismissed
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the stzge of admiszion. Mo order s

’\\]' , | Chbbiu

(2.FP.3harma) (Gopal Txishna)

[y

Adminiztrative Member Viece Chairman




