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I THE CENTFAL ADMIINISETRATIVE TRIBUIIAL, JAIFRPUFR BENCH,
JAIPUR
Date or order: 22.02.2002
OA No.591/96
Vijay FPumar Sharma &/o Ehri Laﬁmi Mlarain Sharma v,/o
Q.No.222/I1I, <CGanpati llagar Peilway Colony, Jaipur,
presently working as Chief Trein Exeminer, Catrriage and
Wagon Zuperintendent, Western Railway, Jaipur.
.. Applicant
VERSUS
1. Unicn of India through General Manager, Western
Pailway, Churchgate, Bomhay.
2. The Divisional Pailway Manager, Western PRailway,
Jaipur Division, Jaipur.
.. Respondents
Mr. P.F.Mathur - counsel for the spplicant

Mr. E.5.35upts - ~ouneel for the respondents

CORAM:

HOI'BLE ME. H.O.GUFTA, MEMEEEF (ADMIUIIETRATIVE)

HON'BLE MF. M.L.CHAUHAN, MEMBEE (JUDICIAL)

Per Hon'ble Mr. H.O.Gupta.

The s&spplicant is aqggrieved <f the arder dated
14.5.25 (Ann.21) wherein his name is excluded frem the
panel for promoticon te the post of Chief Train Examiner
(CT=E) carrying' & pay s=cale of PRes. 2000-3200 and were
filled on the hkasis of mcdified selection procedure. In
relief, he hss prayed for apprepriate directions o
include his name in the panel. It has also been prayed for
direction to the respondente to treat him as substantive
holder of the post of CTHE w.e.f. 1.2.9%3 aes having heen
promotéd to the g2id post under the scheme of modified

also for not calling the
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selection procedure  and
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spplicant to appear in the further selection test for the

said pest, on varicus grounds stated therein.

2. The case cf the applicant as made cut, in brief,
is that:-~
2.1 He waes initially appecinted on the post of Train

Examiner vide ovder datéd 11.12.72, Theresfter, he was
promoted te the post of Head Train Examiner in the yesar
1932 carvrying a pay scale of Fs. 1600-2660. Based on the
policy of rvestructuring and upgradation for providing
further avenue of promoticn and to remove stagnaticon, he
was preomoted to the post of CTYR in the pay ecale of Rs.
2000-3200 vide order dated €.7.932 (Ann.A2). He wae also
rzid arresrs of pay from 1.2.93. Although the order
contained the term 'provisional promotion' baut .for all
purposes, his promction was substantive. The DREM vide
crder deted 3.12.93 adviged that the promctions meade vide
crder dated 6.7.93 were ad-haoc.

2.2 Tc his utter surprise, the order dated 14.2.25
(Ann.21) wss issued containing a panel of 12 persqns for
premoticon on the post of CTYF in the pay scaie of PBRs.
2000-3200 under the same restructuring scheme. The name of
the applicant does not find place in the aforesaid order.
In the MNocte l!lo.d under the zfcresaid order, it haes heen
renticned that one post has Leen kept vacant for one Ehri
Cnkar Fulshrestha, CTYR who was working on deputation out
of Jaipur Division. Zince the name of the applicant was
nct  included Lecause of incovrect calcoulation of the
vacancies, he made representasticon dated 5.2.96 (Ann.Al).
2.3 The PRailway Board issued circular dated 27.1.93°

(Ann.Ad) with regard to vrestructuring «f Greoup-C and

Group-D cateqories. In the said ovder, it was provided
F 9
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that vacancies as existing pricr to 1.3.92 and those

arising cn that date are to ke filled in a rparticular

ranner. The promcticns were te ke affected 'as is where

ie' basis. Further, these vacancies were rejuired to be’

filled on the basis ¢f modified system of selection.

Z.d The respeondent Heo.2 issued order dated 25.2.54

—.

(Ann.A5) whereby 3/Fhri H.M.Sharma and Maharaj fingh were

pceted to Phulera on promcoticon from the pay scale of Fs.

2000-2200 te the pay scale of Fe. 2375-2500 and promotions

were affected w.e.f. 1.3.92., These premcticns were qgiven
under the scheme of restructuring and upgradafion and
these two posts were floated tc the Jaipur Divisicn. The
cccasion for fleoating the post arcose for the reason that
in para 13 <f the scheme c¢f upgradaticn andvrestructuring
iseved Ly the FRailway Baard dated 27.1.92 (Ann.A4), it has
been provided that the posts are to ke pin pointed on the
as 1is where is' Lasis. Zince S/Shri H.N.Zharma and
Mzharaj Singh were promoted in the higher =scale of Rs.
2375-3E00, therefore, tw> varancies arcse in»the ray scale
of Fs. I000-2200 in additicn teo one vacancy also lying
vacsnt on account of the fact that Ehri Onkar Fulshresths

wae con deputaticon and therefocre, 2 wvacsncies were

aveilszkle in the pay scale . of Rs. Z000-3200, which shonld

have Leen filled by the respondents.

2.5 An aorder dated 13.12.95 (Ann.AG) was issued by

Im.2 whereky one S&hri Thawar Singh wss

the respondent

promoted snd transferred. In the note of the aforesaid

crder, it has heen menticned that if Shri Thawar Singh is
willing for refization of ray. he may send a
representaticn in the stipulated time. Bs and when the

orders for transfer are issned, it is alwsys menticned

thet the post has heen transferred, but it has nct done in
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the present case.
2.6 The Failway Bcard issued a letter dated 21.2.85

with regard toc the reservation for S8C/E3T. It has heen
clarified that if a person Lelonging to these castes is on
deputaticn or for .certajﬁ reasons 18 not  physically
availalle, then the nevt senicr most reserved community
randidste shculd ke cconsidered and promotion may ke given.
It is further provided thét same procedure shculd e

»

cpted in case of unreserved reoster point. In the present
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case Shri Onkar T'ulshvestha was on deputaticn, therefore,
the name of the applicant enght to have heen considered
and he being the senicrmost, is entitled to get praomcticn.
2.7 The resgpondent s ha?e not dec-ided his
representaticon and have not included his name in the
panel for promotion tb the post of 2TYF 'in the pay srcale
of Pe. 2000-3200 izsued on 14.9.95 (Ann.Al), therefsre, he

believes that his representation has hLeen rejected.

3. The respondents have contested this application.
Briefly stated, they have submitted that:-

3.1 Vide ovrder dated 6.7.93, the arplicant was
rromoted as  CTYXR under the upgradation séheme w.e.f.
1.3.1993 purely on provisicnal hasis. Hawevér,
subsequently the order wes modified and the henefit of
promoticon as given w.e.f. 1.2.93 was rcancelled &and
instead the promotion was ordered to ke given w.e.f. the
date of Joining of the applicent purely -n ad-heoc hasis.
e option was given for fixation «f pay to a person
promoted on provisional /ad=hos basis. It is denied that
the promoticn of the applicant was made on sukbstantive
basis.

2
-

2 In the modified selection, 13 vacancies were
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determined for the post of CTAXR out of which two each for
g2 and ET rcateqgories were reserved. Thus, in effect, there
were cnly 9 vacancies <¢f general candidates. .The
determination of vacancies wacs made in accordance with the
policy of the Failway Beard, according teo which the
vacancies availabkle on or bkefore 1.3.932 were included in

this determinaticon which is ~orrect as per the extant

rules. The name of the applicant keing a general candidate’

does not figure in the pravisicnal panel dated 14.95.05
(Ann.A1l)  ¢n the basis Qf his senicrity.

3.3 8/8hri H.W.Zharma and Maharaj Singh were given
promoticn w.e.f. 1.2.92 on the pdst of CTYF in the pay
gcale of kes. 2375-3530 on the kasis of flosting of pest.
he per vrules, in case of floating, two posts of lower
grade OCTYF of the pay scale of PFs. 2000-3200 are

transferred to ancther division where from higher grade

J
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75-2E500 is floated. Thus,

fe

pest in the pay scale of EBs.
there is no increase in the overall <adre strengfh.
Therefore, it ise incorvect that even after the promcticon
cf 3/fhri H.1ll.Zharma and Maharaj Singh in thé pay scale of
Fs. 2375-2500, there were twoimore vacancies in the pay
gcale of Fas. 2000-3200 as on 1.2.93., The order dated
13.12.95% has no co-relation with the order of upgradation
datea 1.3.923, On promoticon, if any empleoyee wants to get
the fixzaticon of his pay from the date of accrusl of
increments to him, he is reguired t« givéf option as per
the rules contained in Fara 2017 of the Indian Failway
Establishment Code (IREC).

3.4 Shri onkar Tulshrestha was working elsewhere on
-deputaticn lhasie and, therefore, he holds & lien. One

vacancy was thus filled enly con adhoc,/provisional basis. A

pcst against which lien is held by an emplcyee working
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cutzide the cadre on deputsaticn basis is not filled in on
regular hbasis. Moreover, ancther employee Shri A.E.Verma
wh> ig seniocr to rthe applicant has alss not keen gJiven
thie benefit which the applicant is o<laiming w.e.f.
1.3.93.

3.5 Fepresentation dated 14,%.95 was not received in
the office «f answering respondentsk The applicant 1is
presently working on the post in the pay scale of FEs.
2000-2200 on provisicnal basis and as and when reqular
selecticn shall také rlace, the applicant shall have to
face the selection and cnly onvselection, he can ke given
promotion on regulér Lasis. The arplicant cannct be given
promotion on regular hasis on the post of CTYF under the
modifjed celection becaunse he doeg not gualify the same as
per his senicrity. Presently, the applicant_is_not being

reverted bLecause of availabkility of the vacant post.

4, In the rejoincer filed Ly the aprplicant, briefly
stated, he has subkmitted that:-

4.1 As rper Para 4 ~f the scheme dated 27.1.93,
promstion to the " selection grade posts shall be made
without holdingv any written test Lut on the basis. of
gerutiny of service records and ACEs. He was senior enough
and was promcted to kthe past of CTXR in the pay scale of
Fg. 2000-3200 cnly after scrutiny of records and ACEs.
There was neither any provisicon in the rules for ad-hoo
promotion nor the applicant ﬁas premzted on ad-hoc basis.
Further, there is no menticon in the office order dated
7.2.92 that his premotion was on ad-hoc basis. The word
'provisional hLasis' as menticned in the order has Leen
w3ed for the reason that the proceedings in the case of
J.C.Malik and.  Ors. Vs. Union  of India in 3Z/8T

reservation, the matter of promotion was pending hLefore
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the Hon'kle Supreme Conrt., Accordingly, it <canncot  be
inferred that the applicant was'not promoted on regular
rasis. The pay ~f the aprlicant was fired retrospectively
from 1.3.923 as.per directions of the Railway Board in the
gcheme dated 27.1.93 (Ann.24). Since the promction of the
arrlicant was on vregular Lkasis wunder the Scheme of

restructuring as per Failway Board divections at 2Ann.24,

there wss provision for copticon of pay fizaticn which was

écntained in the rromotion order of the applicant. It is
incorrect on the part of the respohdents to submit that
the promotion was not snbstantive.

4,2 Assuming bkut nct admitting.that there were only
13 vacancies, the promotion of two E&T candidates is
against the norms énd procedure. Only 7.3% of the posts
were reserved for ET candidates and thus only one post can
e filled in by &7 candidate and not as menﬁioned in the
order dated 14.9;95 (Ann.Al). The applicant is senior to
Shri TFeoop Chand Rajoria (3C). Therefore, he cahnot ke
denied rroemotion at this belated stage in preference to
the SC candidaté. Besides, inclusicn of Shri Ram Chandra
Meena (8T) at &r. MNo.l0 of the office order dated 14.9.95

(Ann.Al) is wrong and illegal since it exceeds 7.5% quota

provided for ET candidates and since only cone candidate

can ke promoted as per rules. The woffice order dated

14.92.9% is meant to favour‘ the Jjunior and ineligikle
employees against  the rules and. provisions of ST/SC
candidates.

4.3 The rpanel once approved by the competent
suthority cannct ke cancelled or amended exbept for
procedural error and with the approval of the higher
authority than the one whe approved the panel. Neo such

procedure has hkbeen folleowed by the respondents in this
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case. In formulaﬁion 2f the fresh panel dated 14.5.%%5, hi
name has heen arkitrarily excluded.

4.4 dnly the 1owe$t grade vacant post in the scale
Fs. 1200-204d0 were to be transferred sgainst floating of
posts in the pay scale of Rzs. 2275-2500, as may be seen
from the order of the General Manager dated 16.1.97
(Ann.A2). Vide 2ann.A2, there were 27 posts in the pay
gcale of FEeg. 2000=-3200 which were ’reduced te 25 after
1.2.95 &ae twe of these posts were transferred to Rajkot
Divisicn in exchaﬁge of two higher posts in the pay scale

e e

of PRs. 2375-3500. Against 25 posts only a list of

persons were sent. &/Shri H.N.fharmsa a&and Maharaj ESingh

belong to okher division. As on 1.2.92, they came on

transfer to the Jaipur Divisicn in the pay scale of Rs.
2375-3500 &against the rprovisions of floating of posts.
Their transfer _and postjng to Jaipur‘ diviéion was
incorrect and against the provisiens of ﬁara 12 «f the
Failway Board civevlar dated 27.1.27 (Ann.Ad). Eesides,
these two persons were transferred to Jaipur Divisien only

on 15.5.%5, Therefore, their transfer cannot alter the

position of staff in the scale «~f Es. Z000-3200, wheo were

o

already proﬁoted'w.e.f. 1.2.92 vide o~rder dated £.7/8.9
(Ann.A3). Cne  Shri.  Thawar 3ingh was promoted on
provieional kasies but was allowed option vide letter dated
12. 2.95 (Ann.AG). It is incorrect on tﬁe part of the
respondent Uo.f Eo suggest that the order dated 12.12.95
ie not co-related with the npgradation -rder dated 1.2.93.
In fact it is not & case of upgradsticn knt a case of
restructuring of cadre w.e.f. 1.3.23. Hie name already
appeared at Sr. llo.d of the order dated 6.3.93.which has
not been aitered/cancelled within a'period'of 2 yeare i.e.

the life of the panel. He has nowhere mentioned that he




had made representation dated 14.9.95. He has made
representation dated on 5.2.96 which has nct been decided
by the respeondents.  The arrlicant possesses the

acknowledgment of the representation.

5. Threugh an MA Ho.225/02, the respondents have
filed a copy of the corder dated G .01 pascsed in OA
11¢.288,/97 sukmitting that identical 0OA was dismizsed by

this Tribunal.

6. vide MA  1lc.20/02,  filed hased on  the
clarificaticon sought Ly the Trikunal, the réspondents have
submitted that when an employee proceeds on long
deputaticon, the cconseqguent vacancy dis not  filled in
permanently but can only ke filled «on ad—ho& hasis as
providied in pars 2322 of the IFEC Vel.I, copy of which is
annexed at Ann.Fl. As petr Pare 10 of the Pailway‘Board's
letter dated 27.1.932 (Ann.A2), the reservaticn is
applicable in the higher grades arising as a result of
réstrucuring. It has further bkeen submitted that 13
vacancies were assessed for prometion in the post of CTYR
scale Fz. 2000-3200, ount of which 2 va:ancies were
reserved for 2C and 2 for ET and remainiﬁg 9 far genetral
rategory. At that time lﬁ vacancies were pléced in the 40
point rostef. The point Uo.l7 was for ET and one vactancy
for ST wae carvried forwarded from the earlier shortfall.
Thus two vaceancies were resgserved for ET. Show—cauée notice
was not given to the sprlicant hecause rectifi;ation had
alreesdy been issned vide letter dated 8.13.93‘(Ann.R5) and
the same was not challenged Ly the applicant kefore any

forum of law &nd this fact has keen concealed by the

applicant. .
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7. Heard the learned counsel for the parties and
perused records.
7.1 The applicant was promoted vide order dated

£.7.22 (Ann.A3) in the pay =-zle of Fs. 2000-3200 hased on

[4%]

the restructuring corder of the Railway Poard dated 27.1.9

m

(Ann.ad), w.e.f. 1.3.93. On prometion, the applicant wa

w

posted to FPhulera. Later on, vide order dated £.12.9
(Ann.F%), it was <«rdeved that hkenefits of proemction w.e.f.

88 ordered is not admissible and that the same is

—
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admissikle when the employee talkes charge cof the post. The
applicant continued st Jaipur. A panel vide order dated
14.%.%5 (Ann.Al), was isgsued by the DFM with reference to

the letter of General Manager dated 14.2.95. It c-ontained

namez of two EC and tws ST emplavees alongwith the names |

cf general candidates. The name of the applicant daoes not
figure in the =aid panel. One general vacancy was kept for
cne Zhri  Onkar Fulshrestha, who was on deputaticon. The
applicant is aggrieved of not including his name in the
panel of 14.%.25 and treating his earlier promotion As8 on
‘ad-hoc basis.

7.2 The firest contention of the learned ccunsel for
the =zpplicant is that his promnticon, as per the order
dated ¢.7.92 (Ahn.AB), was on reqgular basis. The order

nowhere states that the applicant was promcted on ad-hoo

D

basgis. Therefore, non-inclusion of his name in  the
subsecguent panel and not  treating him es regularly
promoted w.e.f. 1.32.932, iz arbitrary and illegal.

The contentioh of .the lesarned counsel for the
respondents is that tﬁe promotion vide order dated 6.7.93
was provisiconal. He further submitted that this crder of

promoticsn needed rectification on  account of  improper

g —




determinatiocn of vacancies including those reservéd for
52/8T rcandidates and further thet the promcticns were made
effective from 1.2.93 instead from the date of assumption
of the charge as per PRailway Baard ovrder. Therefore,
keepin§ in view the directions of the General Manager, a
panel was issued vide order dated 14.9.92%5. The name of the
applicant did net appeatr in the =aid panel because he was
sufficiently junicr and also reservaticn has to be kept in
view. He alsoc submitted that no cshaow-cause notice was
issued as the said promotion of the épplicant was treated
as &ad-hoc- and since no reversicn taook place and further
that the applicant continued con the said post  on ad-~haoeo
basis till he was reqularly rprocmcted, the respondents in
the larger interest o¢f the department as well .as the
epplicant, did not order reversion and, therefore, no

show-rause notice was issued.

We are of the view that the error committed by

the respondents was corrected by ferpulation of fresh panel
vide order dsated 11.92.%5. licne of the junicr to the
applicent hkelonging to his category is included in the
said panel as ronceded Ly the learned <oounsel for the
applicant during the course of afguments. Presuming that
the applicant was required to Lbe given a show-cause notice
before the issue of the order dakted S.12.23, the applicant
represented cnly in February, 1996 agsinst this crder and
filed thies DA in Qctober; 96, Fuvrther, the respondents
treated his preomotion as on ad-hovo basis and the applicant
was nct reverted from ad-hoc post till he was regularly
promoted. Accerdingly, we do not think that any legal
right of the applicant has been infringed.

7.3 With regard t< the second ocontention of the

learned counsel for the applicant that no reservation is

S}/’,
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applicable in this case, we have perused the crder of the
Failway Eoerd dated 27.1.93 (Ann.Ad), whereky it has bkeen
stated that the existing vacancies as well as those
arising cut of the restructuring scheme have tc ke clubbed
tcgether and preomotion has to ke accordingly «rdered.
Therefore, it is not 5 case of csimple wpgradaticn of the
existing posts, since the earlier'regular vacancies were
alsc taken intc account and further Lhat the order «f the
Failway Board clearly provides that the reservation has to
be made applicakle. Accordingly, we do not agree Qith the
contention of the learned counsel for the applicant that
reservation shcould not be made applicable.

7.5 The third contenticn of the learned rcounsel for
the applicant is that c¢nly one vacancy could Le reserved
based on 7.5% reservaticn for ET category. The reépondents
have replied that for 13 vacancy, one ST point Mo.1l7 was
reserved snd there was another carry forward vacancy.
Accordingly, the acticon of the respondents in keeping two
vacancies for ST rategory, as per ruleé at that timgﬂcan
not Le said to be avrbitrary. Further, if the applicant is
not aggrieved for reserving two vacancies for & category,
he should slsc e not aggrieved if & Jjunict SC candidate
is promsted as per the reservation policy.

7.6 The fourth contention of the_;pplicant that two
vacancies arocse in the grade <f Ps. 2000-2200 against
floating of posts in the pay scale of Bs. 2275-3500, is
considered devoid of merit keeping in view the ~ontention
of the learned <sounsel for the respondents that in
floating principle, the vacanciez in the lower grade

cannct ke operated upcon and further the order dated

'16.1.97 (Ann.R2%) relied by the arplicant itself etates

that this order will have prespective effect and the

o
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applicant is aggrieved <of the panel dated 14.9.95.
7.6 With vregard to the fifth ceontenticn of the
applicant, having rerused the reccrds, we find that the

name of the applicent is lewer down the line in the

seniority <f the general candidates and presuming that the

respcndents were bkound to fill the vacancy arisen from the

long term deputation, on reqular Lkasis, the arpplicant

D
n

would not have been included in the panel dated 14.9.
since the names of senicr(s) to the applicant alsc deo not
figure in fhe panel of 14.9.95.

7.7 -~ Based on the materisl «on ‘record, the other
grounds taken by the applicant are considered to ke devaoid
of merit.

e. In view of akcove discussicns, we do not find any

merit in this application and accordingly it is dismiessed.

9. Ne order as coste.
t
Mol
- us
(M.L. AUHAN) (H.O.GUPTA)

Menber (J) Member (A)




