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| IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR.

U 0.A.No.573/1996

Date of order: Sij evv

«

Shri Sitaram Viyay, R/o 46,

!
i

Smt.Gulab Devi, W/o late

Paltan Bazar, Ajmer.

" ...Applicant.
Vs. _ |
1. Union of Iﬁdia through General Manager, W.Rly, Churchgate,
. Mumbai. ' - ,
2. The Divisional Rly.Manager, W.Rly, Ajmer.

) ..;Respondehts.’
Mr.W.Wales - Counsei for applicant.
Mr.K.S.Sharma - Counsel for respondents.
CORAM: ' ,
o ' Hon'ble Mr.S.K.Agarwal, Judicial Member
Hon'ble Mr.N.P.Nawani, Administrative Member .
PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMBER. °
In this Original application filed under Sec.l9 of the
Administrative Triéunals _Act, 1985, the applicant makes the
following prayers: 3
(i) to direct the respondents to treat the applicant's, late

husband as similarly placed employee and fully entitled to pension

'scheme in view of the judgment dated 11.11.87 delivered by Mumbai

Bench of the Tribunal in T.A No.27/87 which was later on followed

"by various ‘Benches of the Tribunal. in the country and by the

Supreme Court in SLP No.891/93; )

(ii) ‘to direct respondent N6.2 to compute/workout: the monthly
pension due to the applicant's late husband and to pay life time
arrears of pension to the applicant from 15.1.71 to .7.6.95 and
(iii)- to direct respondent No.2 to grant monthly pension to the
applicant w.e.f. 8.6.95 as admissible under the Family Pension
Scheme with arrears and interest. |

2. Facts of the case as stated by the applicant are that the
applicant's late husbgnd Sh;i Sitaram Vijay was retired frbﬁ the

Railway gervice on attaining the age of superannuation on 14.1.72.

It is stated that the applicant's husband could not avail the

bpportunity of opting pension sheme at the time of his retirement

as at the rélevant Eime ‘the option for .pension stood closed.

Therefofe, the applicant's husband made representation on 18.12.92
and 15.3.95. It is stated that the applicant husband died on 7.6.95

“and theréafter the applicant made representation on 5.12.95 and

9.12.95 and a similar request was made before the Pension Adalat on

15.12.95 vwhich were replied and the applicant was asked to complete
- certain formalities for Exgratia payment. _It is stated that the

applicant's late husband was entitled to pensién scheme in view of
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the aforementloned judgment dated 11.11.87 delivered by the Mumbai
Bench of the Trlubunal in Ghansham Das & Anr Vs. UOI &, Ors, agalnst
which Review Application and -SLP was d1smlssed. Therefore, the

applicant filed the O.A for the relief as mentioned above.

3. ' Reply was filed. In the reply, it is stated ‘that Shri

Sltaram Vljay did not opt for pension scheme durlng his service
tenure. It is also made clear in. the reply that during his life
time he did not make any representation for opting pension scheme.
It is denied that Shri Sitaram’Vijay filed representation dated

© 18.12.92. It is stated that the judgment of the. Mumba1 Bench of the
. Tribunal delivered on 11.11.87 in Ghansham Das & Anr. Vs. U0l & Ors

~was Jjudgment in personam and not the judgment. in rem and the

applicant was not a party to the said O.A hence no cause of action
hae arisen to the applicant on the basis of the judgment delivered
on 11.11.87. It is _admitted that the applicant submitted an
application on 5.12.97 to respondent No.2 -which was suitably

"replied. Therefore, the applicant is not entitled to life ‘time

arrears or family pension as claimed by her. It is denied-that the
applicant's husband wes similarly. placed person with referenee to
the judgment dated 11.11.87 (supra). It is further stated that the
applicant's husband has not refunded the amount of Provident Fund
received by him and the applicant is receiving ex-gratia pension
after the death of her husband.“Therefbre,sthe 0.A .is devoid of any
merit ‘and liable to be dismissed. ‘

4. Rejoinder was also filed re1terat1ng the facts stated in
the O. A which is on record. ‘

5. Heard the learned counsel for the parties and also perused
the whole record. . ’

6. The learned counsel for the applicant has vehmently ergued
that Mumbai Ben;ch of the Tribunal in Ghansham Das & Anr. Vs. UOI &
Ors delivered on’ll.ll.87 against- which review petition and SLP was
dismissed and the applicantfs‘late'husband being similarly/placed
employee was fully entitled to pension schemé in' view of the
aforesaid » judgment which has been denied. In support of his
contention he has referred to: (i) Ghansham Das & Anr. Vs. The CPO
& Ors delivered on 11.11.1987 of .CAT Murmba i Bench, (ii)

 D.R.R.Sastri Vs. UOI & Anr, (1995) 30 AIC 681, (iii) UOI & Ors. Vs.

D.R.R.Sastri, 1997 SCC(L&S) 555 and (iv) UOI & Ors Vs. A.J.Fabian,
1997 SCC (L&S) 1635. ’ S .

~

7. On the other hand, the learned counsel fer the respondents

‘has arqued that the -epplicant's —husband during his tenure of

service did not opt for pension scheme arid even when opportunity

was there the applicant's husband did not opt for pension scheme

'



(1996) 34 ATC 405.
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8. We - have glven anxious consideration to the rival

'till his death on 7. 6. 95. R N
<lO. . In C.L.Amin & Ors Vs. UOI & Ors, 1997(2) ATJ 100, decided

\
9.

during his life’ timeJ He“_also argued that the 0.A - is -not
maintainable because of delay and iatches and liable to be
dlsmlssed on this ground alone. He further argued that the
appllcant is' being - paid. ex—gratla pension after death of her
husband and ‘that her husband dld not refund the beneflts given to

h1m under the SRPF Scheme, therefore, the applicant has no case. In’

. support of his contentions he has referred the follow1ng Judgments:

(i) BhOOp Singh Vs. UOIL’ & Ors,” 1992(2) SLJ 103, (ii) Jacob Abraham

& Ors Vs. UOI & Ors, (1994) 28 ATC(FB) 177. (111) Omprakash Satija.

Vs. UOI & Ors, (1995) 29 ATC 1 and (iv) Bhagwan Das Vs.-UOI & Anr,

contentlons of both the partles and also perused the whole record. -
9. Admlttedly, the appllcant's husband nelther exercised his

option durlng h1s service ‘tenure nor durlng h1s life: t1me, i.e.

Ie

on 6.12. 9% (F By Mumbal), the follow1ng questlon was referred to
the Full Bench for answer.

Whether Rly.Board c1rcular dated §3 7 %4 read with!A

circular ‘dated 29. 12 79 regu1res that a .personal or
v individual notice be g1ven to the effected partles in this
regard. . . '_‘. v

The answer was 'NO'. - o

1.  In Krlshena Kumar Vs. UOI & Ors, AIR 1990 SC"1782, Hon'ble
. Supreme Court in para 34 of the judgment ‘had ~ dlstlngu1shed the

judgment of Ghansham Das & Anr. Vs. UOL & ors and the judgment of

Rajasthan High Court on facts. The Hon'ble Supreme Court had

" further observed that_Nakaravs judgment dealt with pen51on retlrees
whereas Krishena Kumar{s judgment dealt - w1th " Provident "Fund”

retirees and these two schemes were strusturally different.

12., . 1In v, K.Ramamurthy Vs. UOI & Anr. in Writ Petition (C1v1l'
No.l74 of 1996, decided on 13:8.96, Hon'ble Supreme Court has

refused to allow the petitioner to switchover from Prov1dent Fund

Scheme to Penshion Scheme and held that once an employee who has

not exercised his optlon to come over to pension 'scheme even though ‘

he was granted an opportunity, 1s not entitled to pen51on scheme at/

a belated stage., . ' 3
It 1s further held that . . S

"In view of the aforesald series of dec1s1ons of thls
Court - explalnlng and distinguising Nakara's case the

in the year 1972 and did not exercise his option to come

conclusion is irresistible that the petitioner who retired -
\QSS/// over to the Pension Scheme even though he was granted six

opportunities is not entitled to opt for pension scheme at

¢
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this 'length of time. The decision of Ghansham Das case on
which . the - learned counsel for the petitioner placed
reliance, the Tribupal : relied upon Nakara's -case and
granted- the reliéf without considering -that Nakara's
decision has been distinguished in that Constitution Bench
case of Krishena Kumar and other cases referred to supra.
’Therefore, dismissal of the Special Leave Petition against
“the. said judgment of the Tribunal cannot be held to be law
laid down by this, Court, in view of what has been stated
in Krishena Rumar's case. The other decision of this Court’
in' the case of R.Subramanian (W.P.(Civil) No.88l of 93)
the Court merely relied upon the dismissal of Spec1al
Leave petltion against '~ the Jjudgment of' Tribunal in
"Ghansham Das casé and disposed of the  matter -and
-therefore, the same also cannot be held to be a dec151on
on any question of law.? !

13. In another | case. UOL & Ors Vs. A.J.Fabian, 1997 SCC(L&S)
1635, it. was'held that those who " had not'opted for pension despite

repeated chance, cannot now switch over:. In this case, the

: respondent retired on 21.4.72, pension option .extended by Govt 6

times but he did not opt. Lateron in the year 93, he sought to
switch over. Hon'ble Supreme Court disallowed to switchover the

'

option for pens1on. L,
14. . In the instant case, the appllcant s husband superannuated
on 14 1.72, he never exerc1sed his option to sw1tchover to pens1on.'
After retirement also he did not opt for pension scheme and he died‘
on 7.6.95. The respondents ‘have 'categorically .denied ‘that the
representation of the applicant's husband:’was ever received.

Further -that the applicant is rece1v1ng ex-gratia @ Rs. 150/— per'
month. Merely that the appllcent flled an application on 5. 12 95
and 9 12.95 which was su1tably replied does not establlsh the fact

that the applicant's late husband is entitled to pens1on and the

.appllcant is entitled to life time arrears of pension 1i. e.aupto

7.6.95. On the basis of the forego1ng d1scuss1ons, we are of the -
opinion that the applicant s husband ‘is not similarly. placed

-employee or- he is entitled to pension scheme in view of  the

judgment dated 11.11. 87 dellvered by the Mumbai Bench of  the.

;Tribunal and does~not support the cla1m of the applicant in any

way.

_ 15. ' The learned counsel for the respondents has vehmentaly

,stressed that the claim of- the applicant is not naintalnable on

account of delay and lgtches and. in support of this contention he

~has referred the cases. as referred above. S

6.  We have given anxious consideration to the legal c1tations
referred by the/counsel for the respondents and we are of the

oplnion that at such a belated stage when no option was exerc1sed

by the appllcant s husband and the applicant is also receiving .-

‘monthly exﬁgratia from the respondents, and the amount received by
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the applicant's late Husbgnd under the SRPF schéme has not refunded
to the respondents, the applicant has no case for entitlement of
life time arrears of pension of her husband and family pension as .

claimed by her and this O0.A is devoid of any merit is liable to be

~

dismissed. .

17. We, therefore, dismiss the O.A with no_order as to costs.»

- . - - ‘ - . ’ . "/—\
(N.P.Nawani) A ¢ (S.K.Agarwal)
Member (A). ' _ - Member(J).
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