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IIT THE CELITRAL ADMINISTEATIVE TRIEMMIAL, JAIFIE EEICH, dAI“UI“
M2 AT76/96 : ' Tate of crder: 13.2.105935
B.B.Dave v : Applicant
Vs.
Unicn of India throwvgh the Sacrecary, Department of Poste, Tal Bhawan,
Sansa J Mary, Hew D2lhi-110 001,
| .. .Respondent.
Mr.17.D.Sharme - Counsel for applicant
; Mr.M.Rafig - Counsel for respondent
CORAM:
Hon'kle Mr.Gopal Trishna, Vise Chairman
Hon'ble Mr.0.P.Sharma, Administrative Membe
FEF HOIT'ELE MP.GOFAL [RISHIR, VICE CHATFRMAIT. _
Arplicant Shri B.BE.Tave has filed this a';-l:'lic'ati-:nn undsr 3ection
19 of the Administraktive Tribunals Acé, 1995, prayving therein mainly
h
h

1.4.1992 to 21.3.1994 a2 invalid and bo have the 2aid ACE reviewad by

review Jdone by Zhri

o
D

for a Jdirecktion & the respondent to treat

C.J.Mathew, Chief Post Mastelr Seneral, of

P

g

ACF for the perisd

\ . Shri AVE Menon, former Chisf Post Master General for the period 1.1.92
to 16, 1. 1994.
2. W2 have heard the lesrnsd counsel o the partizs and have
carefully paruzel the records.
2. The facts Jiving rize to thiz application are that the .alz-plicéx’nt'

after ¢malifying the Civil Services Examination h2ld by the Union

\"1'

Puklic Service Commission for sppointment - in the Junicr Time Scals of
the Indian Postal Sevvice Group 'A'. - was apg-oinkel to the Junior
¢ Tims Scale of the Indian Postal Service vide erder daked 11.12.1935.

-~

He waz proooted o the Sznior ’l‘imé Soale woe . 25.5,1990 by crder

iy

dztad 16,.10,1920, E-‘_," an order daced 1,11.90, 16 officers of the Zeniov
Time Szale of Indian Postal Service had keen promcted to the Junicr -
Adminiatrakive Grads in the Indian Pozbal Service Group'A' zoale
Fe.2700-150-5000, The applicani's name  finds place at  31.000.12
kesn promoked vids: the said order to the

G 'A' Lat he

0]

thersin. The applicant ha
Tunicr Administrakive Grade of the Indian Postal Service
was superseded k.4 peraons junior o him. The contention of the
applicant iz that though he wes zaszesssd as 'oaecstanding' o the
pericdzs 18.6.90 to 21.3.91, 1.4.91 ko 2012091 and from 1.1.92 to
w .21.2.92, he was asseszed as 'gc.-:ni' (vhich was below the Eanch Mavk)

for the pericd 1.1.93 Lo 2103094 both by the Feporting Officer as well
as the Peviewing Officer. The applicant camz to lnow that his report
for the periced from 1.1.93 to 31.3.%30 had lkeen veviswsed Ly Shri
C.I.Mathew, Chisf Post Masker Geaneral, Maharashtra Civcle, whe had not

Ci’):;;,(;g completed  the prescriked pericd of 2 monthe a: the Feviawing

-



: 2 ,
Authority. Thus the ACP for the aforesaid pericd was not reviewad by

the competent Feviewiny Authovity. This downgraded aszzessment as
'good! reaulted in his overall assesament lkeiny brought Aown from
'cutetanding! ke 'very good' and his having been superseded Ly his 4
junicrs. The applicant further statez that the DPC was alao not avars
of the fact that the ACFE for 1993-5d waz veviewsd by an officer who
waz not competent to review the same, otherwize the [PC would have
igncred the =a3id ACR or would have called for itz review by a
compstent Feviewing Authorikty and the applicant woald not have been
superzaded by his junicrs and would have besn placed properly at 51,
Nz.2 in the order of promeokbion dated 2.11.95, It iz arged con l:ehélf of
the applicant that great prejudice and injnstice have bzen caunsed to
the applicant. It iz, therefore, prayed that the review Jdons ki Shri

C.J.Mathew, Chief Fcet Ma

Cﬂ

tar Gznsral, of the ACE for the pericd
1.4.93 to 21.2.94 ke treated az invalid and the said ATF Lz reviswad
by Ghri A.V.B.Mznon, former Chief Posk Master S:neral Lo the said
period. ‘

3. On the other hand the respondsnt has atatad that the applicant
haz raised this isgus in the carlier 0.2 and the same was szamined by
thiz Trikunal and aa such the present 0.2 iz karved by the principles
of res judicata.

4 © It iz korne cut from the vecord that the applicant had esrlisr
filed O.A MNo.378/9%¢ in whizh hs had prayed that the: crdsr Jdated

14,.5.96 by whizh his representation agains.t supsresgzion in promotion

from Sznicr Tim: Scale to Junior Administrative Grade of the Indian
Poztal Service was raj2cted may ke quashed and that the Thion of India

in the AZF of the

%‘f;

may k2 Jdivected to ignove the adverse remark
applicant o the year 1993-94 and to ~onzider the Aswn graded remarks
as ‘'cotstanding'. He had furkher praysd that his case for promction
may ke reviewsd ao that he shionld Lz placed sk S1.12.3 in the ordsr
dated 2.11.95 by which he alongwith  certain others was  granted
promotion £o the Junicr Administrative Grades, scale Fe.2700-5000. It
was further prayed therein that the conseouential bensfite may alao ke
'granted to him.

E. Thz learnzd counszl for the applicant stakes that he has prayed
in this O.A that the ACE for the pericd 1.4.93 bo 31.3.594 sh':aul:ﬂ ke
got raviewsd kyy Shri ALV.P.Menon, fovmer Chief Post Master General and
gins2 no such praysr was made in the earlier O.A, the prasent Q.A ia
not hit by the Lar of constructive res judicata. However, the fact
remaing thak the applicant had mades a specific praysr in the sarlisr
0.A for a direction to the respondsnts to ignore the adverse remarks

in the ACP of the applicant for the aforesaid pear on the ground that

C"’b‘ﬂ"“’ the zame was not veviswed by a compebent Feviewing Authority. Feliance
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haz keen placed by the applicant on ATR 1976 30 1845, Lonankutty Va.

Thomran & Anr, in which it was oheerved as £ollowa:
7

"Thiz contention iz well  founded and mast  be accepted. By

Section 11. Code of Civil F'L""@Jme, in =o far as relevant, no

court shall try any auit v issuz in vhich the matter divectly

and anbstantizlly in isswe has besn Jdivectly and subatantizlly

in iasu

b

in a former anit ketwsen the 2ame partizs and has keen
heard and finally decided. Explanation I teo  the azction
providze that the erpreszion "former suitk" shall dencte a auit

ok
wvhich has keen decided prior to the anit in question whether or

=
[l

ot it was intituted pricr thereto. The only cther aspect o
the rule of vres judicata which on the facts before us must he
bzrne in mind iz thak it i= nok enough to oonstitute s matter
res judicata that it was in issus in the former zuit. It is
further necessary that it must have k2en in izaue directly and
subztantially. And a makter carmot ke =aid 2 have Lkeen
"directly and substantially" in izawe in a suit unle3z it was
alley=3 Ly one pav_:‘ty and dznied or adwitted, =zither expressly
> by necsezary implication, Iy the other.
G. Tz applicant's ACF for the pericd in cuestion iz sought to be
reviewsd by Shri A.V.B. Menon kasically on the ground that the same
waz not veviewsd Ly a competent Feviewing Authovity. The spplicant Jid

rais.
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in the earlier ‘O.A that he had not completed a
prricd of 2 monthe wnder the Peviewing Authority. This issus was

considered by the Triknanal whils deciding the earlier OA Ly ovder

dated 18.7.9G, ya: ave of the view that the applicant'z plea regarding
the ACP for the aforesaild pericd having been reviewsd by an

incompetent authority wae duly considersd by the Tribonal and the
Tribunal had alrzady Jiven a verdict on this issue Iy stating that in
view of the judgment of the Hon'bkle Suprame Court in Matan Avvind case

reported in (1995) 22 ADD 225, ik should nok g0 into the izsue. We

-

place reliznce on (1926) 1 322 10, Forwacd ..ud’]::L]fUCtinl'l Co.e & Ors.
Vg. Frabhat Mandal (Fegd), Andheri & Ore, wherein theiv lordships of
Hon'ble the Supreme Couri 1aid dswn in para 20 as follows:

"20. 2o far as the fivet reason is concernad, the High Court in

W

cur cpinion wag not vight in holding that the sarlisr jadoment
would not operate as res judicata s one of the grounds taken in
& akeence in the

the prasent petikion was conspicucus by it
1]. (. l}|-VllJ = tl’lult

arlisr petition. Explanation IV to Seckion

I

ry matter which might and cught to have besn mads ground o

zfence of atbtack in such former aSuit shall ke deemed £o have

jar

Ckeen a matter Jdirectly and aubstantially in issus in such snit.

An adjndication iz conclugive and final not only a@ to the
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actnal matter dztermined kbuk as to evary other matter which the
partizs might and ought £o have litigated and have had it

Azrided 3@ incidentzl Lo or e

i

antizlly connacted with  the
subject matter of the litigation and every matter coming within
the legitimate parview of the criginal szction both in resre:t_of
the matters of 2lain or  dzfence. ‘The principle underlying
Explanation IV is that where the parties have had an opportunity
of controverting a makbsr that should ke taken to ke th: zame
thiny =3z if the wmwatter had heen actuall" uuntroverted and
dacidzd. It iz true thak vhers: a matker has been constructively

in isens it cannobt ke 23ld to have keen actually hzard and
d2cidd. Tt oould only ke desmed to have bzen heard and Jdzcidsd.

The first reazcn, therefore, has abaolukely no force."

-7. The lzarnsd couneel  for the applicant also stated that the

applicant could not have raised the plea that the ACE should ke got

raviewed by & compzbent Peviewing A2nthority in the earlier 0.2 as the

~

U]

ame would have beesn inconsistent with the other pleas raized in the

m

ald 0.A that the ACR szhould have been ignoredy in view of the
provisions Eontain'ﬂ in Pule 10 of Lhc Central Administrative Trilkunal
(Procedure) Fules, 192 7. The rleas raized in the earlier O,A were in
fact con@equential to each other and they were 3ll examined and dealt
with in the crder Jdated 12.7.96. We find that no Jlaring injustice has
bzen cansed to the applicant as alleged by the l2srned counsel for the
applicant. The authority reported in 1987 (2) BLP 2%, 5.Mahadzvan Vs.
The Commizsicner Secretary Agriculioure Department, Madvas & Jra,
Axzs not therefors help the dFFllbaht. .

2. In view <f the dzcizicon of Hon'lle the Supreme Court reported in
(192¢) 1 &cC 100 cited aupra, we are of the view that the present O.A
ig hit by the kar of ves judicabs conktainsd in Bxplanaticon IV of
Geciion 11 of the CQuide of Civil Procedure. The application is,

therefore, dismigssd with no ordzr as to costs.

¢ Cui,

(0.P .uhéémj# | (Gopal Vlehna)

Administrative Menler. Vice Chairman.



