IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR @

O.A. No. 468/’96 199
LA NO.

DATE OF DECISION 7-10-199¢

M.E ,Pareek Petitioner

M Mr. R, N.Mathur .
t L Advocate for the Fetitioper (s)

Versus

Stite of PAaj3sth3an & Anr, Respondent

Mr, UD . Sharm

_Advocate for the Respondent (s)

CORAM :
The Hon’ble Mr. 9O.F.5hirmna, Alministritive Mzmber

The Hon’ble Mr. F3tan Prikas h, Judicizl lMember

(-

1. Whether Reporters of local papsis may be aliowed ic see the J'udgemeﬂt v
2. To be referred to the Reporter or not ? s

3. Whether thzir Lordships wish to ses thevfair copy of the Judgement ? O

4. Whether it needs to bs circulated to other Benches of thz{ribunal !y

%9/

(Ra£an7Prakash) (o.P.iﬁalma)

Judicidal Member Administritive Membzr
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O.A.No.168/96 AL of orﬂer:*}»lc;(?yg
M.S.Pareck : Applicant i

Vs.

Rajasthan, Jaipur.
2. Union of India through

f

O

Secretary, Ministry
Home, Govi. of India

South Blocl, Mew Dzlhi : Peapondsnts

M R.N.Mathur : Couns=l Zov applicant
Mr.U.D.3harma : Counsel fovr veapondsnt No.l

CORAM:
Hon'lkle Mr.oO.P.Sharma, Adminiscrative Membzsr
Hon'kls Mr.Ratan Pralash, Judicial Member
FER HOWN'ELE MFP.O.P.SHAFMA, ADMINISTPATIVE MEMBER.

In thiz application undsr Sz2c.19 of the Adwiniscvati
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Tribunals Act, 1985, Shri M.S.Farszek, has praysd that
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applicant
has been transferved from the aInich of Directoir, Police

elecommunication, Jaipur Lo the post of G

]

buicy, Department of Home, Jaipor, may be guashsd.
tl. There is alao a praysr fovr interim vrelisf o the =ffect
che ovder Annz. AL may ke stayed £ill the
final dzcizion in the O.A. The Tribunal vids ordsr dated 2.9.96
had divected issuve of notices to the respondznts and had listzd
the matter for hearind on the point of intzrim divzction on
6.9.1996. The Trikunal had further divectsd that £ill then i.e.
6.9.1996, the applicanct may not ke relieveq nnlzzs the
incumbant postzd vice the applicani has zlready besn razliss

from the Jdepvtation post to  Jjoin his nzw posting. This

0.
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Indian Police Szrvics (IPZ), Fajazthan Stats cadre, beldnging
to 1964 hatch and iz in the Supsr-time scale. The respondent
State Govi, after holding a Scrzezning Commitcibec meeting and on

the kasziz of irsz recommendations promoted parzons junior to the

14

applicant as Additicnal Direcior Gensral of Police although
there is no peost of Additional Dirsctor General in the 1IPS3
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O.A againest the aforcsaid act of th: respondzntcs, No.513/95 is

-4

rending  consideration of the Tribunal. Now, the respondent

State hzs posted the applicant to a post known as Officer on

O]
rr

Special Duty, Depkb. of Home, Govi. of Rajasthan, though it is
not a cadrs post. The applicant is governed by the All India

Services Act, 1951 or by the rulez and regulations framed under

service conditicons Fframed by way of rulsz  and regulations

cannot be dizadvantageons to the mem e
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an 211 India Zervice ocann
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a member

o
. . o ) vetvospective
lzadvantagzons pozicion 2y way  of making Yamendmencs in  the

[

Rules, 1954, rule 2(bh) which provides definition of a cadre
post  states that cadrs post means any of the postd specified
unider  item No.l of cach cadre in the Schedule to the IPS

(Fization of Cadre Strength) Fegulations 1955, The aforesaid
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pos of Officer on Special Duty wherzaz there ar
Ingpector Gensral of Poice and Divector Geneial of Police.

According to Fules 9 of ithe TPS (Pay) Fulez, 1951, no member of




2. Th

3
the &ervice can be appointsd Lo a post other than a post

ified in Schadule IIT unless the State Government Concesrned

rezponsikility to = poat sbecified in the 2aid Schedule. Undzr

only in relation to a post 3pecified in Schedule ITI, in which

the pozt of 08D dozs not figure:. Theveforse, =z dzclavation of

sosts of  Inspsctor Gensral or Dirsctor Gensral which are
specified in Schedule TIII. Th: applicant ocannot be gznt  on
vranzfer to any post which iz not related to the work of the
Folice Department. The post of OSD, Depitt. of Home, Sovi. of
Pajasthan, doez not pertain to the work relating to Police
to zhow th: State Government's Jdispleasure. MNo work is
entrusted to a pireon who occuplizs this post. EBarlier, there
weirs two incumbents of this post and now the applicant has hesn

posted on the &2id post. There is no <clear policy of appointing

a person from the IPS tc the said post. The Hon'bles Supreme
Court in the case of E.P. Pojappa V. State of Tamil Madu (1973)

4 2CC 3 haz held that if Lo appoint a
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membzr of an All India Ssrvice to & non-cadre post created by

it, it cannot Ao 30 unlezz ikt makes & declarvaicion of

-

- - A

equivalencsz, as referrsd to above. Such dszclaresbion is not an
idle fomality. The government mugt apply it mind &o the naturs
and rezponsibilicies attachsd to the non-cadre post and then
ites =quivalence. The State Govi. has not madz any
dzclavation of equivalence with regard to the post of 0OSD to
which the applicant has bezn appointzd. There iz no pubklic
interest involved in transferving the applicant as OSD.

applicani has thereforsz, challengsd the action of

i
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the State Govt, in posting him as OSD Home, as illegal and
unreascnable baing agaihst the scheme of the Rules. Further,
this posting is in fact a deputation from the Folice Department
and no person can be zent on deputation without his consent.
The transfer orvder <f the applicant could have been issued by
the governor of the State for the reason that it 1is who
exercisss the powers of the Chief Exscutive of the State as
provided under Article 166 (not Sec.166, as stated by the
applicant) of the Constituticn and that there is no proper
authentication of the crder of transfer datzd 29.8.96.

4. The respondsnte in the reply have accepted that the post
of Officer on S8pscial Duty, Home Department, is not a cadre

post. They have addzd that the post of 08D has been declared as

o

equivalent in status and responsibility to the IPS cadre post
of Inspector General of Police. They have denied that the
applicant has bzen posted ere-fip nesh 42 O0SD in order to put

him in a disadvantage-ous position in his service career.

A}

Further according to them,  the averment rvsgarding any vrule or

gulation fram=3d which would have retrospzctive effect on the

T

"
service career of the applicant is vague inasmuch as the

applicant has not spzcified which law and regulation has been

framed -+ which has a retrospective effect. The correct
interpretation of ERule 9 of ths Pay Pules is that in case a
member of thes 3ervice is appcinced to a post other than a post
specified in Schedule III of the Pay Pules, i.e, to an ex-cadre

post, a dsclaraticn of equivalence is reguired to be made.
There 1is no requirement that the exz-cadre post should be
specified in Schedule III of the Pay PRules. In Schedule III,

d and
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ral of Police has bes=:
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the post of Inspector Gen

post of 03D Home Department to which the applicant has been

th
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appointed had bezen declarsd as equivalent to that of IGP, vide

ad 21.9.94, when the post was

M

Governoir's sanction order dat

0y



5
created upto ZE8.2.95 (Annz.R1l). Sukszguantly vide ordsr dated
8.5.95, sanction of the Governor was accorded to the =ztension

period upto 29.2.96 (Annz.R2). Still
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later vide ordser dated 4.9.96, the zanction of the Governor has
been accordzd to the continuvance of the said post from 1.3.96

-

co 28.2.97 (Arnnx.R2). The =aid post was <creacsd on a temporary

basis &and it was vrequired to be continusd year to year by
issuing sanction corders. The Department of Home mainly deals
with matters connecied with the police organisation and the
work relating ©o the Police Depaviment. The post of OSD in the
Home Department has specifically hkzen created with a view to
making an eifort for improvemsnt ¥¥ pwverzmdld develdvgment in' the
Folice Organisation in the light of the various suggestions
made by severa Commisziona/Committezs and to cull out the
ideas relevant fow the State of Fajasthan. A whole time officer
of sufficiently senior level who had good knowledge of the

f the Police was requivred for the purpcse. Hence, an
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Home Departmsnt in the Secretariat. FPefer:ance has been mads by
the rezpondznts to a note dated 6.%.94 (Annz.R4) vecordsd by

the Principal Szcvretary, Homs, which shows that the post of 0OSD
has been created afisr dus conzideration and with the approval
of the Home Minister, the Chief Minist and the PFinance
Departiment. Funciions of the =said post pertain £o the work
relating to the Folice Dzpavtment. The dictum of the Hon'ble
Supreme Court in E.P.Fovappa caze regarding dJdeclaration of
equivalence has kzen maticulouzly fo0llowsed by ths State Govt.
The applicant's transfer o the post of OSD Home Department is

in accordance with the provisions of the IPS (Cadrs) Rules as

well as the Pay PFulzaz. Such posting is not in the nature of
deputation from the Folice Depaviment. They have denizd that
1€ applicant's posting has bsen made to show the disgpleasure

N
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of the State Govi to the applicant nor has, thiz posti
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sen
made Lo discourage him  from  pursuing  hisz O.A  HNo.513/95
regarding promction to the post of 2dditional Director General

of Police. Ths executive power of the Governcr iz exercissd b

the Chizf Minizter undesr the vules of huzineszs as held Ly the
Hon'kle Supreme Court in Samsher ZSingh Va. Stake of Punjalk, AIR

1974 sC 2192. The ordsr dated 29.3.96 posting the applicant as

Deputy Sscretary, eparcmenc of Perzonnel, Govi. of Rajasthan.

Thiz order, iz, thereforz, in conformity with the proviaions o

6. During *the rgumsncs, the Lzarned counsel fLor  the

applicant drew ony athbention to the provizionz of Fulsz 2 of the

UJ
=

IPS(Cadrz) Pule 051, According to zub-rule (1) therecf the
strength and compozition of the IPE cadre for zach State as

provided wunder Pul: 2 of thess rvulez zhall ke determined by

Sovernment in consultation with

g_v
I—l

requlations mads by the Centra

the 8take Government concernzd. The subsequent provizion in

gub-rule (1) iz not velevant £or our puvpose. Sub-rule (2)

yvears re-<Xamine the strength and composition of the Cadre for
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ce in consulistion with the tace Govit, concsrned

2.

mzy mzke zuch altevations therein as dezmed fit. The provizoe to

this aub-rule provides that nothing in the sub-ruls shall be
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deemed to affect the powsr

strength and composition of any cadrs at any othsr timz. The
szecond provize on which particular siress waa laid by the
learnsd counsel for the applicant provides that th: State Govi
concerned may add for a period not zxceeding one year and with
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gxcesding two yearg ©o a Skate Cadre one or more posts carrying
duties or rzzponsibilities of a2 like natuvre to cadre posts. He
stated that thes posic of OSD Home had haen created initcially by
order dated 21.92.94 and it had been conkinued by subsequent

ordersg pazsed from tim: to kime by ithe rezpondent State upto

28.2.97. Thus ths post has keen continued for more than two
years. According to the learned cowunszl for the applicant, the

State Govt, was empowsred to creats this post only for a period

to by him and
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continuing the pozk  of period  beyond ons  year, the

continuance of the =aid post bevond ithe initial pericd of one

(n
ni)

yzar and thzvzicore, the pozting of the applicant .on the said

by ordsr dated 29.8.96 was illegal. The learned counsel
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applicant then refevied to Fule 9@ of the IPE(Pay) Rules

4 of which sub-rule (1) provides that no member of the
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appointed  to a post  other than a po

specified in Schedule III of the said Pay Fulss, unless the

the Central Govt in reapsct of posts undsr its control, as the

case may bz, makes a declarztion that the said post is

Schedule III. He added that no dzclarvation had been made under
the said rulsz declaring the post of OSD Home as eguivalent in
status and vesponsikility to thak of the Super Time Scale Post

held Ly the applicant. Hz vrelizd on the judgment o

declaration is a condicion Eu_CédWﬁL beficore a membsr of the
service <an be appoinitzd to a non-cadre post. Although this
judgment is with regard o officers of Indian Administrative

Service yei in view of th: fact thak the relevant provisions of

the IPS(Pay) Pulzz ars the szamsz as the corrssponding provision

i
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of the Indian Administrative Service, rthis pronouricement of the
Hon'kle Supreme Courkt  wonld ke zqually  applicable to IPS
officers =z well., He furiher 2tatéed that in any case, a
declqrst'un of equivalence undsr Fule 9 of the IFS (Pay) Rules
cannot be mads with “éfrmhpéﬁL1v~ gffzct. For this argument, he
rzlied vpon the judqmeni of the Lucknew EBench of the Tribunal
in Zatya Navayan Shulls Vs. Stat: of U.F & Ors, 1996(1) SLJ
(CAT) 1. Ths facts @f that caszse zhow that the applicant
Pelonging to Indian Administrative Servies was transferved bo a
post carrying a lowsr scals of pay and the government izsned =
retrospecktive ovdsr to upgrads the post. The Tribunal held that
relevant ruls mandaths: g that the declarvziion of equivalsnce must

e made in advance. In this case while the zpplicant was posted

as 02D Home by ovder dated 29.8.96, the declaration o
zquivalence iz contained in the cvrdzr Aaced 2.9.04 by which the
post waz zleo contcinued for

Thersfore, according to him, the posting order waz invalid. He
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a €d wvpon the judgmint of the Hon'hkl:s Suprems Court in
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razad Va. P.G.Prazad & dre (1991) 1 2CC 127 to urge

that an exzcutive ovdzr of the Sovi cannot ke made operative

o

with rztrozpeciive =2ffeci. He then rveferved o the judgment of

the Principal Bench of the Tribunal in B.D.Tandpal & Anr. Vs.
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Unicon of India & Ors, 1995(2)SLJ (CAT) 106 in which one of
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questions to be decided was whether tvansfer on dzputation w
an appointment within the mzaning of Fule 9(1) of the Indian

For (Pay) Pulzz. Thi=z vuls 9 iz the z2ams a3 Fule 9
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3t S=rvi

W

of the IPS(Pay) Pulez. Th: Tribunz)l hzld that the expressicon

he given a  veastvicted meaning and one of the methads of
appointment iz on depuitakbion kasis. According to thz learned

applicant zince the applicant has hesn sznt on
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dzpntation from hiz original pozt in the IPE to a poat in the

Depzrtment of Home, not relatsd to the duties of the applicant

()
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ag a Police Officer,

"hle Court

Suprems

in E.P.Povappa caszez [/ squarely  apply to thisz casze In
accordance with the judgment of the Hon'kle Supreme Court in
E.P.Fovappa case, the declarakion of zquivalence has to be on
the bazis of application £ mind to the nature of
responsibilitizs and the functions and Jduties attbachsd to the
non—cadré poet to which a cadve officer is appointed. In this
cazz, there has besn no application of mir in thiz behalf and
a mechanical ordzr haz heen rassed declaving ithe post of OSD
Homs as equivalent to the Super fime Z2cale: pos d by the
applicant in the TIPS Cadre. Purther since it haz Lheen averred
by the rezpondznt State rthat the appeintment of the applicant
ag 08D Home haz been made in the public interest, zuch public
inteveat musi be dizclosed if the order of appointment i3
challenged on the ground ithat thers is no public interest

involved

the judgment of the Hon'ble Suprems
Ve. Stakte of UP & Oz (1993) 25 ATC
with an ovder of transfer the Hon'bl

C

onnection, he relied upon

Court in Famadhavr Pandey

in which in connecti

that there waz no vecital of publiec interzst in Ethe order oL
trangfer and it was nob possibls to infer from other receords
what ulblic interszsi was invelvad. Thevefore the ovrder of
tranzferr was held hy the Hon;ble Suprame Court  as  not

k I My .
learned counszl for the applicant foriher argued that an crde:
can b2 supportsd by the reasohs given in it and fresh reazons
Jiven subssguently  in the shape of affidavit or otherwise
cannat ke allowed o gupplzmant the veasons, if any, =alveady

given while passing ths

upon  the judgment of the Hon'hle

Anr. 2. The E

Singh

Suprems

t .-1]1

lection Commis
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Delhi & Ors, AIR 1978 5C &851. He then arguzd that the ordzsr of

3

transfer has bezn passed in undus haste. He relied upon the

judgment of the Hon'ble Supremse Court in Dr.S.P.Kapoor Vs.
State of Himachal Pradssh, SCSP Vol.ITI 777, to support his

argument on this point. (Unfortunately, howzvzr, he has not

supplied us with a copy of the Judgment and the velevant hook

in which this judgment is said to have been reporfsd is not
available with ue). For all theze reasons and thoze contained

in the O.A of the applicant, the order of transfzr/appointment

of the applicant to the post of O8D Home fhould be quashed, he

argued.

7. During his arguments, the learnzd counsel for the
respondent State Govit stat=d that the understanding of  the
learned counsel £ov the applicant with vregard to the creation

of the post of GED Home was not correct. The =2z2id post had not

o

been created ﬁnﬂer Fule 4 of the IPS (Cadre) Eules, b=s=cause
this post 1is not by way of addition to the cadvre posts
specified in the vrelevant Schadule tb the IPS(Fixation of
Cadres Strength) Fegulations, 1955. Therefore, there is no
guestion of taking the approval of the Central Govt for
continuing ths post beyond a pericd of one yezar. This is in
fact an exz-cadre post and that is why the government is
reguired to make a Azclaraition under Pule 9 of the IPS (Pay)
Rules. Such declaration of equivalznce iz regquired to ke made

in respect of posts which avre not specifiezd in Schedule IITI to

(1]

]

ules. Thi post of 0SD Home is not mentioned in

n

the Fay
Schedule III te the said Pay Pulzzs and hznce a declaration of
equi&alence ig reguired. He added that Annz.Pl dated 21.9.94 by
which the post was crzatsd for the first tims upto
the rank of IGP, contains a declaration of esguivalence nnder

Rule 9 of the IPS(Pay) Eules. Ancther zz-cadre post of IG,RSBI

was kept in abyence, on creaticon of this post of 0SD Home, in
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order to kesp the tocal numbesr of such posts within the

specified limit. Evy ovder Annz.F2 dated 5.5.95, which was

passed in continuation of the ovder Jated 21.9.94, the post was

o

pa i

extended upto IZH9.2.96, By y=t anoither ordsr Annz.F3  date

n
-
ms

4.9.96, which wasz in continuvation of ordzr dated 3.5.95 he
post was continusd from 1.3.%6 to 28.2.27. In this ovder Annx.

RZ also a declavabtion of 2quivalencs ie incorporated in which

it is statzd that the post is equivalsnt in status  and
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counsel for the vezpondent Stakte =2ddsd tha
extension of the post was started from 22.24.96 as se2en from
notings in the rslevant f£ile which was shown to us during the
arguments. The £ile for procuring saction of the Finance
Department was movad on 21.8.96 and uLJwL Anniz.F32 was isgsued on
4.9.98. The applicani's appointment/trans
made on 29.3.96 Ly AnnxtAl. Thus, in

ension of the post was starvted long befors the applicant was

1 -

posted to the =aid post and it was nobt that the: applicant was

applicant to this post that it was decided to zseel extznsion

for this post or it was decided to ovrezate the post. Rccordingly

continuance of the post  aftzr the applicant had bsen
tranzferred/appointed to the said peost. Morzover, according to
him, as admitted by th: zpplicant himself thirse wzr2 two
persons who had held this post pricr to the posting of the
applicant to this post. Thus, it cannot ks said that the post

was create shunting cut the applicant to an
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insignificant post to put him in a disadvantagszous position in

0,

13 3ervice carcer or ©

(i)

v punish him. Furither, according to him,
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Armnxz.R4, the note rvecordzd Ly the Prlhu1f‘l Szcretary Home on
6.4.94 for creation of the post contains adzgquate justification
for the post and thisz post had been created after  full
application of mind Ly the appropriate auvthoritie in the State
Govt. With vregard to the interpretation of Pule 9 o
IFS(Pay) Rulzs, the learnzd counezl for the 1 reepondsnt State

drew our attenticon to the judgment of the Hon'ble Suprems Court

3CC (L&s) 122. In this cass, the appzllant had been transferrsd
by order dated 4.1.91 a3 Secretary, High FPowsr Committes for
development of Hyd:sralbsd Tarnataks area, Bangalors. One of the
grounds on which this ordzr was challeng=d was noncompliance

a valid transfsr of the
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with the procedu
appellant to ths zaid post of Secreiary, High Powszr Commitiee,
inasmuch a3z there waz no declaration wndzr RPule 9(1) of the IAS
(Pay) Rules, 1954 to the =ffzct thzat the zaid post was
equivalent to th: post of Chief Szeretary and in the abaence of
such a declaration thes tranzfzr of the appsllant from the post
of Chief Secretary to that of Szcrzstarvry, High Power Committesz,
wag illegal and veoid., The Hon'ble Suprem: Courk held in para 13
of the judgment that therz had already bzen a Adzclaration of
equivalence undzr Fule 9(1) of the IAS(Pay) PFules when the

redesignated post of Sscrekavy, High Fower Commibtes was

was =Jquivalent to the post of Additional Chief Sec retary which
post was initially an ex-czdrz poat but was subssquently
encadred. The Hon'lbl: Suprzasme Court ohssrved fhat pricr to the
impugned orders, a dscision to declare the post of S=zcretary,
High FPower Committes, as =zquivalent o the post of Chief
Secretary of the State had Lzzn taken. The Hon'ble Supreme

Court held in their judgment thait making a formal declaration

of egquivalence on 5.1.91 Aid not invalidates thez impugned order




of transfer of the zappsllant datced 4.1.%1., The descision to

7 been tazlen on 4.1.91. The formal ovdzr in thisz regard

Te)

waz howevsr, publishzd on 5.1.91. Infvaction, if any, in malking
the publication formally on 5.1.91 was only a technical

tion for which no interference was calleaed for. The lea
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counsel for the respondsnt Statese added that in the instant
thz pozt hsd been moved in
April 26 and the delay if any in making the declzraticon of
eguivalence as containzd in ordsr Annz. P2 dakbed 2.9.926 would

the arplicant to the
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the bureaucratic system of working dzlay of a few daye of this
nature would ceccur but the bonafidss of the Stats Govi wsre
eztablished from the notings on the file. 1o ferious injury was

caused to the applicant by the ordsr of tvansfzr and it could
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not be said to be an order prejudicial to tl
3. Ey way of rvejoindsr to the reply of ithe lzarnsd counesel
£y arn=d counsel for th: applicant
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stated that the construction of various provisions of the
statute, rulss and regulations sghould he harmonious. A proper

e sub-rulz (2) of Pule 4 of
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interpretation of
the IFS(Cadre) Fules would lead to the conclusion that what the

State Covi int=nded teo do waz to create ithe post of OSD Home by

continuing the post beyond thes pericd of on: y2ar. The nature
of the post created 1= that it 1is 3 permansent post  and
¢ it zhcould have been created undzr sub-rule (2) of
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M.Sanlaranarayanzn judgmsent has no applicability in thiz caze
bzcauss the facte of that casze 2merging from the Jjudgment of

the Hon'ble Suprems Court avre dAifferent from thozs of the

and

iy
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Q. Wz havz heard the learnzd counsel for the pavrti
have perussd the records =:nd the judgments cited before us. The
d in thiz caze:

following izauss are vrequired to ke dzcid

14
Y

(i) Whzther ther: has besn any vatvospectiv: amsndment of

any ruls or vegulation which may have =affectzd the

(ii) Whethzr the pozt of O30 Home Department has Lheen crzated
by way of a2ddition to the cadre posts of IPS 0QOfficars,

spzocifised in sub-vule (2) of Pule 2 of the IPS(Cadre)

[all
n

Fulzs, and thevesforse wheiher the approval of the Central
Govt was necesszary for continuing it kheyond z period of
one 72ar or whether it is in fact an ex-cadre post:

(iii) If it iz an <=rx-=cadre posic whether a Jdeclaration of

(iv) Whether the declarvation of egquivalesnce, 1if mads, hzas
bzen made after application of mind;

(v) " Whether the reaszons given for ereating ithe post of 0SD

the work of the Police Depaviment, whethsr it is a2

deputacion po3t nd whethzr any pubklic intsrsst  is

¥

sezrvad by creating the post and posting the applicant to

(vi) Whether the ovdsr of ktranzfzr of the applicani Lo the

said ‘post can be izsusd only by the Governcr of ths

10. As regards izzue lo. (i), the applicant has not specifizd

hn the application which rule or regulation haz been amznded
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which affecta ths veztaed vrights of the applicant

11. Az regards issue No.(ii), wz have carefully gone through
the provisions of Pule 4 of the IPS (Cadrz) Pulse and other

related provizions in the Cadrs Fnlez, the Fay Fules and the

gtrength 3z mentioned in sub-rule (2) of Pulz 4 of the Cadre
Pules. Maybe the post haz been continued for a peried akout
vears, but that by itszlf would nob mean that the post has been
created by way of addition teo Ehe cadre of IFE Officers for the
State of Pajastchan. dn the orher hand, all the actions of the

rezpondent State, including the varienz ordzsrs rassed by them

]

in connzction with thiz post auggsst that it was intended to be

an zx-cadre post. The Stakte Govi could have created the post by
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ddition to the cadre and in that case the provisions of
sub-rule (2) of PRuls 4 of rhe Cadr: Fulez including the

crquivremeant of obtaining the approval of the Central Govt 1f
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the pozt was to be continned for a period of more t
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wonld have hesn rvequired Fao be fulfilled. If the Stace Gov

intendzd to crezaie an er-oadre pozt, it has to equate it wit
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equivalenc: to protect the interestis 2f the incumbent posted in
the =22id post. The State Govi chose ko creates an ex-cadre post.

When koth the options ars available to the State Govt, it is
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not for the Trikunal to lay down how the poern
created.

post was
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creatzd for the first time by crder dated 21.2.92 (Annx.R1). At

tained £oi
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creating the post wupko 28.2.95 and 2 dzclararion of equivalzane
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undzr Pule 9 of the Pay Pules was also incovrporated in the
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order. The post was continusd uptoe 29.2.96 by ovdezr dated

£.5.9% (Annx.F2) but in thiz order therse iz no declavaticon of

equivalence incorporated. However it haz kzen ztats=d in the

crder Annx.F2 ithat thisz ovder has beszn paszed in conicinuation

fag

of ovrder Annx.F1l and that aancition of the GSovernor hzs been

ined for seztension of the post wpto 22.2.%4, Ovder Annx PR3

f_[l

bhia

l‘l

dated 2.9.94 states that it iz in continuation of the przvious

he Governor has besn obtained for extension of the post from
1.3.96 to 28.2.927. A dzclavation of equivalence undzry Pule 9 of
the Pay PRulsz has alzo bezn incovporated in this order.
Obviously a declaration of =zquivalence hasz bezn made by which
the post of OSD Home has beeﬁ equatsd with the post of IGPR,
which 1= a cadrz post £or TIPS Officers in the Statse of
Rajasthan. The applicant was appointed to ths posi of OSD Homa
by order dated Z295.85.95%. Ovrder Annz P2 by which the post has

been continusd from 1.2.96 £o 22.2.97 in which a dzcolaration of

Annz.R3. Oueation iz whether th: applicant's posting to

aid pozt was made fivst and the Jdeclavation of zgquivalence was
mads zubsequently. Whait we £ind is that ths Jd=clarvation of
equivalence was alsoe incovporated in erder Arnz.Rl dated
21.9.94 when the post was created for the first time. The
second ovder Annx. P2 daced 3.5.95 extending Lthe term of

post does not incorporaite this dzclaracion but then it ztatzs

21.9.94. Rz alveady ataiced akbove, of courss, in the ovds
Ammx. B2 dated 24.9.2¢, the dzclaration haz keen incorporatszd.
When a declavation of =zquivalence wzs made whsen the post was

1z second ordsr passed by the
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i it had

[0}

first order dated 21.9.93, wonld be applicable a
alac keen izzuzd whil: passing the sukszguent crdar Annz.R2
dated 28.5.95. The dzclavation of egquivalesnc: haz t©o be mads

with regard to
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equivalent in sztatne and responsiblity to that of IGP, which ia
a <cadre post and the tzrms and conditions of the dutizzs &
zzponaibilitices attached ko th: posi have not been changed

incumbent on the
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while posting the applican

ion iszued initiall,y while

passing ordsr  Annz.E dacsd 21.9.91 would continus Lo b2
applicakles a2 long as ithe post exists 2ither on the basiz of
the original order or on th: basiz of ovders of esxtension of
the post passed subsequently. The dezclarvation of equivalencse
inzorporated  in order Annx. PR3 datzd 2.9.%6, shovily after
posting th: applicant to the 2aid post by ordsr dated 29.2.96,

in mad: by way of akbundant caution. The
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showed us the record

t—
{1
i}]
5
jau
i
4
5]
il
|—l
=h
[m]
~
=
T
g
n
-
1
—
T
(i}
m
)
a

~ COUT

which indicatez that the file had hezn moved far bLacl as

m
1]

Alel @6 for =xitending the post. We hold, in the circumstances
of the cases, that it is in fact nok a ca3e in which the posting
tion of equivalence was

issued aftevrwards. A zitwvation 2imilar to the one vefzrred Lo

in the judgment of the Hon'lle Supreme Court in
M.Shanlsranara yau cas: has ariszn in this cazz also.
Accordingly we hold that dzclarsition of eguivaleance was not in

act izeuzd retvospectively after the appointmenit/posting ordsy

of the applicant had heen izsusd
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X izaue Mol (iv), the Hon'ble Suprems Couri hold
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in E.P.Foyappa case that determinatcion of ejguivaler
condition precedent befors a Member of the IAE can be appointed
to a non-cadre pozt. It forihsv held that the dszclaration of

not concluzive in the =sense
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equivalence though impevativ.
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that it cannot be ¢uestionsd. It iz open ©o the membezr of the

service to contend, notwichestanding the Adzclaration nf
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occupied by him. The burdzn of zstablishing thiz would

undoubitedly ke very heavy and the court would ke =low to

government. The government is ordinarily the best judges to
evaluate and compares ithe nature and responfibilities of the
functions and dutiez attached to Adiffzvent postz with a view to
determining whether or noc they are sgquivalent in duties and
responsibility. However, the Hon'ble Supcrvems Court furthsr he1d
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that where it appears that the Jdzclavaticon of squivalsncs is

_I.
(I'
)
o
oy

made without application of mindl to the nat
the funccociona and duiies atitached to the

rnon-cadre poat o axtransoud or irrelevanit factovs have bezen
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ion in dAztzrmining the eguivalencs or the

nature and sponzibilitices of the functions and dutizs of ths

twoe ‘posts are =20 dizzimilar
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possibly say that thzy are ejquivalent in status and

responsibility or the declaration of 2fquivalence is malafide or
in colourable exercize of powsr, =03 Wr= court can szt at

naught ths desclarvation of equivalence.(Thezse obzervations ars

d in para 32 in Foyappa case and ares on kehalf of 3 of
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the 5 Judges).
14. Wow in the instant case, th: post of OSD Homs WaA3
creaced on the baziz a nots: Jdatzd 6.59.91 vecordsed Ly the

Principal Secretary Home, Govi. of Fajazthan (Ann“.D4). The
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"The performznce of police all aover =z councry has come
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Jquate
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under criticism on vavious counts. The n

training and change in the attitade of police personnal

N,




haz been sktrsszzd timz and ajain. The conduct of the
police pavticularly with regard to Human Rights asgpect
and crimz in custody has Jdrawn adverss comments not only
in this country hut ks variouz Hum=n' Rights
Organisations all dver the world. It iz, therefore,

-

performance of the police zheuld be mads. In this regard
1

hoth at the nakiconal level and by States. MNumerous
sugdgestions hzave heen made Ly these
Vv ko examine all

Commizzions/Committees. It iz necessar

these asnggestions given before and cull out idsas which

ars relevant for our State. This id a time consuming job

and would raquive a whole Cime cEficer of

senior lzvzl who has Jood nowledge of the working of

Thiz matter has alveady been dizcuzsed with the Chief
Szovetary, Home Minister and Chief Minister and
Javz approved (3ic) this propeosal. Finance Seoprs ary may

Findly agqres. Supportii

o)
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: taff like: One Ztenographer,

One LDC and one Cls

U]

2 IV may zlzo be agreed for chis
post."

The proposal was concurvsd in Iy the Finance Secretary and

therzafter the poat was crearaed vids order Annz.Rl Jdatced

21.9.94. This note contains zdequate jugtification for creating

the post and a2 gznuinz need for ereating the poat has heen

indicated in kh

TR}
0]

id note. We, therefors, hold that there was
proper application of mind by the State Gove while creating tcthe
post. It is the same post which has been continued and on which

the applicant has lheen posted by order dated 29.5.96. An

iy
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important fact t

G

be noted is that this post was not created
with a view to justifying the posting of the applicant alone to
this post. This post had been created about two years before

the applicant was poste
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applicant himself, there wsrs two previcus incumbents of this

-post. It cannot, thersfore, bz =aid that this post was created
only with a view to putting the applicant in a disadvantag=sous

position in his service carezr. The irz2quiremznts laid down in

E.P.Royappa case, as raferred to in para 82 of that judgment,
seem to have bezsn amply fulfilled.
15. As regards issue No.(v) the note dated 6.9.94,

reproducsd zkove, clearly shows that the work attached to this
post is in connection with the Folice Department. It is not
clear how the applicant has chosen | to describe his
posting/appointment to ithe said post as being sent on

deputation. On the question whether any public interest is

.served by creating the post and pésting the applicant in the

said post, the note dated £.29.94 once again provides a full
ariswer to it. Appavently, the duties and responsibilities
attached to this post are important in nature and these are
intended to bring about imprc&ement in the functioning of the
Police Department of the State. Therefore, the applicant's
grievance on this score is not justified.

16. The last iscue No.{vi) to be determined is whether the

m

Governor's persconal approval was necessary before transferring

]

the applicant and posting him as O0SD Home. According to the
applicant, the order could have been issued only by the

Governor of the State while =zxzsircising the powers of the Chief

O

Executive of the State as laid down under Article 166 of the
Constitution. However, no rule or provision has bheen shown to
us to suggest that transfer of an officer from one post to

ézzher within the State Govt can be mads only by or in the name
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of the OGovernov. As far az the oreation of the post is
concerned, it haz heen clearly stated in th: order Annz.Fl, 2364

which it was initially crezted and the aubsequent rder

Annxzs B2 and F2 by which the post was continwed that the

cadre post of O3D Home in th: rank of IGP. The Jdeclaration of
equivalenc iz  =alzc especifically incorporatsd  in orders
Annzs.Fl and F3. Az laid down in clanzz (1) of Article 166 of
the Constitucion, =zll sxscutive actiongof the government of a
State shall be exprasszd to be taken iﬁ the namz of the
Governol. Thisz requivement has heen fulfilled in this case when
it has besn atated in the orders Annza.Pl, F“ and B3 that the
sanction of the covernor has besn accordsd Lo the creation of
the aforeszaid  post. Clause '2) of Article 166 of the

rumz=nts

(w3

Constitution further provides that ordzrs and other inad
the Govarnor  shall be
authenticated in zuch a mannsr =& may ke spscifizd in rules to
be mads Ly the Governor and iths validity of an ordsr or
instrument which is 2o authanticatsd shall not be callsd in
question on the ground that it iz neot an ordsr or instrument
mads or ezecuted by the Governor. Ovdsrs Annz2.R1,F2 and F23
hat thzee have been iszausd 'hy order' and ars gigned by
he governmznt. Thus,
these orders cannot ke quesationed as nob having besn mads by
the Governor in view of the provisions of clause (2) of Afticle
166 of the Constitution. Morszcover, the judjgmsnt of the Hon'hle
Supr=me Court in Samsher Singh Ve. State of Funjab, AIR 1974 8C
2192, iz concluzive on the zubjsci. When it is = question of
discharging exscutivs functiong, the perzonal satizfaction of
the Governor is not veagquired before casaing such an order in

the name of the Governor. This principle has besn further

éﬁea'firmed by the Hon'bl: Supreme Court in a recant judgmsnt in
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tats of Madhya Pradesh & Ors Vs. Dr.Yashwant Trimbak (1996) 33
ATC 203. Undoubtedly, the creation of the post oif OSD Home in
the rank of IGP is an executive function of the governmsnt and
the personal satisfaction of the Governor was not regquired
before passing the orders in question.

l6. We have carefully considered all other judgmenca cited

e

before us by the learned counsel for the applicant and we av

D

of the wview that for the reasons given by us abovs, theas
judgments do not afford any ground for grant of any relief to

the applicant. No doubt, the public interest inﬁolved in
cr=ating the post of OSD Home has not been indicat=d in the
crders craating the post, 'yet adequate material exists on
record Lo show thét there was justification fovr creatbting the
post. The justification for the post has not merzly been given

in ths counter affidavit filed by the respondents bhut it was

given at ths times of creating the post in Septembsr 1594 as
seen from the note dated 6.9.94 (Amnx.R4). The Hon'ble Suprame
Court's judgment in Mohinder Singh Gill case, therefors, E

AoEeES
not hslp the applicant. There is no material on record Lo ey
justify fthe inference that the applicant's posting waz made
with a view to pigting him in a disadvantagecus position in his

service career or it was passed in undue haste. For all the

¥

rsason

Ti

» the 0.2 is dismissed.
17. The O0.A has besn disposed of at the stage of admission

with the consent of both the parties. No order as to costs.
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(Ratan Prakash) CStrarma)

Member{Judl). Member (Adm) .



