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IN THE CBNlRAL ADMINISTRATIVE TRJBUNAL 
JAIPUR BENCH, JAIPUR 

O.A. No. 468/96 
v...bL~DW. 

DATE OF DECISION 7-10-1996 

r-1.s .pareek Petitioner 
----~~-------------------------

t·1r. R.N.M3thur 
___________________________ Advocate for the Fetitiooe.r (s) 

Versus 

St:tte of Ra p.sth3.n & Anr. Respondent 

Mr. u.D .Sharma ~~.d 
-----------------..,..._ n. ·vocate for the Respondent (s) 

The Hon'ble Mr. P~3.tan Pr::tk3.sh, Judie ial !-ember 

J. \Vhether Reporters of local papeiS may bf' aliowod \:o soe th~ Judgement 1' v 
-~ 2. To be referred to tho Reporter or not ? y' 

3. Whether th~ir Lordships wish to &eo the fair copy of the Judgement? 0(' 

4. Wbethor it needs to b_o circulated to other 

(Ra~ 
Beocbe3 of thnribuoal ? "'<. 

(o. P .ih«Jraa l 
Administr::tti ve Hember 

-------- ---- -----. --.-------



I ----·····----

Ill TI-IE CENTPAL ADMIIUSTF'/-\TIVE TPIBUl1P.L, JAIPUP. EEUCI-I, ,Jfl.IPUP. 

O.A.No.-±68/96 

M.S. Pare-=J;: Applicant 

Vs. 

1. The State of Rajasthan 

through Secretary, Deptt. 

of Personnel, Govt. of 

Rajasthan, Jaipur. 

2. Union of India through 

Secretary, Ministry of 

Home, Govt. of India 

p.;.st: • .::oncle nt s 

ML- R. U. Mathur Counsel for applicant 

\ Mr. U. D. ShaL·ma 
\ 

CORAM: 

Hon'ble Mr.O.P.Sharma, Administrative Member 

Bon' bl.: Mt·. F:.a tan Pral:ash, Judi c i.:tl M.;.rnb·=:r 

PER HON'BLE MP.O.P.SHAPMA, ADMINISTRATIVE MEMBER. 

Tribunals Act, 1985, Shri M.S.Pareet, has prayed ttat the order 

,, .= ·c·· ,::. ,-, ~, o:, ,o l q c, 1=, ( A I't 1· •.· " l ) -~ Cl - _, -' - • -' • o- - - M 
0 

-- 1 ....... ~'..-

has been transferred from the post of Director, 

Dut7, Department of Home, Jaipur, may be quashed. 

r ··-,· .=:. Th6re is also ~ pra7er tor interim relief to the effect 

that the operation of the order Ann~.Al ma7 be sta7ed till the 

final decision in the O.A. The Tribunal vide order dated ~.9.96 

had directed issue of notices to the reepondents ancl had listed 

the matteL· - .c 
L'L 

6.9.1996. The Tribunal hsd further directed that till then i.e. 

6.9.1996, the applicant may not h~ relieved unless the 

from the deputation post to join his n;w posting. This 

Ow 
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order. 

3. The C3Se of the applicant ia that he ia a m~mb~r of the 

Indian Polio::.;; s.~L-vi·::·~ (IPS), Paj.:t.=thE!n Stat.: cadr-=, b-=-ldnging 

to 1964 batch and is in th.=: Supo:r-time scale. Th-=- respondt!nt 

State Govt, 3fter holding a Scr;~ning Committe-=- meeting and on 

the basis of its recommendations promoted persons junior to the 

• 
O.A 3gainst the aforesaid act of th~ respondo:nta, No.513/95 is 

pending consideration of the Tribunal. Now, the respondt!nt 

Special Duty, Deptt. of Home, Govt. of Rajaathan, though it is 

Services Act, 1951 or by the rulea and regulationa framed under 

the said .ll,ct of 1951. c- .... ") 
L_O ""=I_ e -~ ·=·f of 1951, 

service conditions framed by way of rulea and regulations 

cannot be disadvantageoua to the membera of tha service. Thus, 

a member of an All 

cl i aaclv ct n t ao;r.;.:.ua 

India Service cannot be ~ut to a 

l-, .. - 1 
r.?t l:O:•St:•E•:: t i ve 

mal:ir19 ~Etmet~dment; in the 

rul~s and regulationa. after the date such member entered · the 

service. Further, according to the applican~ in the IPS (Cadre) 

1954, ru .=: 1 -.... (1-J) 

under it em No. J. of .=:a.::h c.=,.:h-e ir1 the Sch-=-dule- to the IPS 

( F i ~· a .... i ,-, 1-1 ---•-L __ 

poat 

The afor.::-said 

ar~ pasta - .c 
UL 

Inspector Geno:ral of Poice and Director General of Police. 

According to Ful~ 9 of tho: IPS (Pa7) Pules, 195~, no membe-r of cw 

--- ---------------
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the service can b~ appoint~d to a post oth~r than a post 

specified in Sch~dul~ III unl~sa th~ State Government conc~rned 

or the Central Gov~rn~~nt as th~ cas~ may be, a 

i.s · .:,quiv.s_l.:,r,t in .3tai:ua .s.ncl 

r~sponaibility to a post specified in the said Schedule. Und~r 

Pule 9, as aforesaid, a declaration of aquiv~lence can t~ made 

only in relation to a post ~pacified in Schedule III, in which 

the .:lc~.; s - .c c_•L 

posts of Inepector General or Director General which are 

P.::,jr:tsth.~n, d.::.·=-s n·:ot P·=-rtain to the \·Jo:·i..-1: r·:l.~tin<;~ t<:• Pc.li.:::e 

Department. The appl2cant has been posted as OSD onl7 in order 

to ah<:·W i:h·= ,... ·'-- ·'- -W L·=L L•:= Government's displeasure. n.:. w·:·L·}: is 

posted on th~ said f~st. There is no clear ~~licy of appointing 

4 sec h·~ld that Hanta 

member of an All Incli~ Service to a non-cadre post created by 

it 1 it i 1.: mak~a a declar~tion of 

equivalenc·:, .~s r·:f~l-L-~.:1 to ab.:·v·:.. su.:::h d·::-cl.=tl"E.tion ia n·:·t an 

idle fom~lit7. The government must apply ita mind to tha n~ture 

det .:,rmin·=- '· ita equivalence. The State Govt. has not mada any 

cl·=-·::1 ar.::t t ion .:,quival.::-nce with C•f OSD to 

interest involved in transferring tha applicant as OSD. 

? _, . 
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the State Govt, in posting him as O.SD Hc.)rne, as illegal and 

unrc:-asonabl•:: b~ ing against the schc:-me: of the Rules. Further, 

this posting is in fact a deputation from the:- Police Department 

and no persc.n can be sent on deputation Hithout his consent. 

The transfer order of the applicant could have been issued by 

the Governor of the State for the reason that it is who 

exercis-e-s th•? pc::-.w,~rs of the Chief E:-:ecutive of tht: State as 

provided under Article 166 (not Sec.l66, as stated by the 

applicant) of the Constitution and that thel-e is no propel-

authentication of the order of transfer dated 29.8.96. 

t 
4. The respondents in the repl7 have accepted that - - - the post 

of Office:c on Spe•:::ial Duty, Home Depa.l.-tment, is not a cadre 

post. Tht:y have added that the post of OSD has been declared as 

equivalent in status and responsibility to the IPS cadre post 

of Inspecto:c General of Police. They have denied that the 

applicant has b·=:.::n pc.ste.J _';·.:fc-:-t-!'1!7!-: !_;!I2S.:t: as OSD in order to put 

him in a disadvantaga~ous position in his service career. 

Furtht:r according to them, the ave:crnent rega:cding any rule or 

regulatic.n fi·amed vlhich would have rett-ospectiv•? effect on the 

service ca:ceer of the applicant is vague inasmuch as the 

applicant has not specific:~d which la'i.-J and reo;Julatic·n has been 

framed which has a retrospective effect. The correct 

intt:rpretation of Rule 9 of the Pay P.ules is that in case a 

membe:c of th~ service is appointed to a post other than a post 

specified in Schedule III of the Pay Pules, i.e, to an e~-cadre 

post, declaration is ,_ -L. ,_, be made. of equ i v.al ence a 

There is no requirement that the e~-cadre post should be 

specified in Schedule III of the Pay Pules. In Schedule III, 

the post of Inspector General of Police has been mentioned and 

the post of OSD Home Depa:ctment to which the applicant has been 

appointed had b~en declared as equivalent to that of IGP, vide 

Governo:c•s sanction orde:c dated 21.9.94, when the post was 
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created upto :::8.:::.95 (Ann:.:.Pl). Subs.::quently vi.:l•? c.rder dated 

8.5.95, sanction of the Gov~rnor was accorded to th~ e~tension 

later vide order dated 4.9.96, the sanction of the Governor has 

been accorded to the continu3nce of the s3id post from 1.3.96 

to 28.2.97 (Ann~.R3). The aaid post waa created on 3 temporary 

basis and it \·las requir.::d tc. be continued '/·~ar to ~rear by 

issuing sa net ion c.rd·~rs. Th·=: uer•aL·tment of Home m::tinly deals 

with matters cc.nn·~·:::t·~d with the police C•L"-Janisation and the 

work relating to the Police Department. The post of OSD in the 

Police Ol.·gani3Ettion in the light of the various suggestions 

made by several Commiaaion3/Committee3 and to cull out the 

ideas relevant for the State of Rajasthan. A whole time officer 

working -"-V.I.. the Police was required Hence, an 

of:EiceL· of the ranJ: of IGP vlae .::tp!_:•Oint·:d to th•:: post of OSD 

Home Department in the Secretariat. Pefer~nce hae been made b] 

the Principal Secretar7, Hom~, which shows that the post of OSD 

has been created aft~r due con3ideration and with the approval 

of the Home Miniater, the Chief 'Minister and the Finance 

Dt::partm.cnt. Functi.:.ns of the said pc.st pertain to the work 

relating to the Polic•:: ['ef·ctrtment. Th·? dictum of the l-Ion' ble 

Supreme Court in E.P.Royappa case regarding declaration of 

The applicant's tran3fer to th6 post of OSD Hom~ Dapartment is 

in accordanc-e with the provisions of the IPS (Cadre) Rules as 

well as the Pay Pules. Such p•:·.sting is not in the nature of 

~j applicant's baen made to show the diepleasure 

I 
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to discourage him from pursuing his O.A No.513/95 

regarding promotion to the post of Additional Director G~n~ral 

of Police. Th~ e~ecutive power of the Governor ia exercised by 

the Chief Minister under the rules of business as held by the 

Hon'ble Supreme Court in S~msher Singh Vs. State of Punjab, AIR 

1974 SC ~19~. The order dated ~9.8.96 posting the applicant as 

Deput7 Secret~ry, Department of Personnel, Govt. of Rajasthan. 

This order, is, therefore, in conformit7 with the provisions of 

Article 166 of the Constitution. 

which is also on record. 

6. During the 3rguments, the le~rned counsel for the 

applicant drew our attention to the provisions of Rule ~ of the 

provided under PIJl ·~ (of 

regulations made by the Central Government in consultation with 

provides that the Central Govt shall at intervals of every 3 

may mske such alterations therein as deemed fit. The proviso to 

second proviso on which particular stress waa laid by the 

o::c•unael f·:or applicant provides that the State 

concerned may add for a period not exceeding one year and with 

th·~ Central Go:.·vt, 

~--- ----·~-. 
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exc~~ding two y~are to a Stat~ Cadr~ on~ or mar~ poata carrying 

stated that the post of OSD Hom~ had been cr~ated initially by 

.._ -
L 1_1 tim~ by tlv:: r~.=·PC•ndent State upto 

28.2.97. Thus th~ post has b~en .:::c•ntinue.:l f·:or mol-e than two 

years. According to the l~arned couns~l for the applicant, the 

Stat~ Govt, was empow~re.:l to creat~ thi2 post only for a period 

of one year, as p~r the a~cond proviso r~f~rr~d to by.him and 

continuing the p::.al: t)f beyond one year, the 

continuanc~ of t~e said poat beyond the initial period of one 

for the 3pplicant th~n refereed to Rule 9 of the IPS(Pay) Rules 

1954 of which sub-rule (1) provides that no member of the 

service shall bs appointed to a post other than a post 

sp~·:::ified in s.:::h.::dul.:: III of the said Pa:-l Ful.::s, unlesa the 

State Govt concerned in respect of posts under its control, or 

the Central Govt in respect of posts under its control, as the 

case may b:;, mates a declaration that the aaid post is 

equivalent in st3tua and responsibility to a poat specified in 

Schedule III. He added th9t no declaration had been made under 

the said rule d~claring the post of OSD Home aa equivalent in 

/ 

status and responsibility to that of the Super Time Scale Post 

held by the applicant. He relied on the judgm.::nt of the Hon'ble 

Suprem~ Cc·urt in E.P.Poy.:i!_:·pa .::as.; accc.rding to which such a 

th~ IPS(Pay) Pulea ar~ the sam~ as the corresponding provision cu 
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Hon'bl~ Supr~m~ Court would h~ equally applicabl~ to IPS 

officers as well. H~ furth~r etat~d that in any case, a 

d~claration of ~guivalenc~ under Ful~ 9 of th~ IPS (Pay) Rules 

cannot b~ made with r~trosp~ctiv~ ~ff~ct. For this argument, he 

(CAT) l. The -.C ._, .L i:h.::..t case show that 

post carrying a lower seal~ ot pay and th~ gov~rnm~nt issued a 

retroapectiv~ order to upgrad~ the f~st. Th~ Tribunal held that 

r~levant rule mandates that the d~clar~tion of ~quival~nc~ must 

h~ made in adv~nc~. In this case whil~ th~ applicant was f~et~d 

as OSD Hom~ by ord~r dat~d ~9.8.96, th~ declaration of 

poet was also continu~d for the period fcom 1.3.96 to ~8.~.97. 

Ther~fore, according to him, th~ posting ord~r was invalid. He 

also relied upon th~ judgm~nt of th~ Hon'ble Supr~me Court in 

the Principal B~nch of th~ Tribunal in B.D.randpal ~ Anr. Vs. 

Union of India & Ors, 1995(~)SLJ (CAT) 106 in which on~ of the 

qu~stions to b~ decided was wh~ther transf~r on d~putation was 

Forest Servic~ (Pay) Pul~a. This rule 9 ia th~ same aa Pul~ 9 

of tiE: IPS(Pay) Pules. Th·~ Tribunal held that the e:-:preasic·n 

"appointment'' referr~d to in Pule 9(1) of the Pay Pules cannot 

deputation from his original post in the IPS to a post in the 

Departm~nt of Hom~, not r~lated to th~ duties of the applicant qj 
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as a Folic~ Offic~r, th~ judgm~nt of th~ Hon'bl6 Supr~m~ Court 

in to thi.s Cd.312. In 

.:; f mind th~ nature-

cas6, th~r~ has b~~n no application of mind in this b~half and 

a m·~·:h.~n i cal o1·d~r !1:t3 b~-=n r:·aas\s-.:1 d 6 .::; 1 a 1.· in 9 tl'i<~ J.:oo:OS t c.f OSD 

Hom~ d2 ·~qui val .~r.t to:O th·::: Sup·~l- Tim~ ~ .. ~a_l.; l=•(•S t h~ld t:; the 

applicant in th~ IPS Cadr~. Furth~r since it has been av~rr~d 

ae OSD Hom~ has b~en made in th~ public int~r~st, such public 

challeng6d on th~ ground thst th~r~ is no public i~t~r~st 

involved in th~ l:t.·ansf~l-. In this C•:•nn·=·::tion, h~ r~li6d upon 

Vs. Stat~ of UP & Ora (1993) ~5 ATC 77, in which in conn~ction 

\·lith an ,:,1-.:l·~r •:Of tr.:tnE:f,~r th·~ I-l•)n'bl.::: Supt·.~m~ C·:ouct ob:::.=-rv.:::d 

Hhat 

transf~t W3S h~ld 

Th.:=r~ f<:•l'•= tho::: - .c UL 

by th~ Hon'bl~ Supr~m~ Court as not 

learn~d couns~l for th~ applicant furth~r argu~d that an ord~r 

can b~ supported by the r~asohs 9iv~n in it and fr~sh r~asons 

giv~n aubs~qu~ntly 1n th~ shap~ of affidavit or otherwise 

Gill & Anr. Vs. 

.----r--
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Delhi & Ors, AIR 1978 SC 851. H~ th~n a~gued that th~ ord~r of 

tt·ansf~r has be:~n pE •. 3sed in undq~ hast~. He relied upon the 

judgment of the Hon'bl~ Supreme Court in Dr.S.P.Kapoor Vs. 

State of Himachal Pr.·a·]~.3h, SCSP Vol.II 777, to support his 

argument on this poir.t. ( Unf.:.rtunat.;ly, how·::ve~, he has not 

supplied us with a cop7 of the judgm~nt ~nd th~ r~levant book 

in which this judgrn~nt is said to have ):..;en r·=-pc·rted is not 

available with us). For all these re~sona and those contained 

in the O.A of th~ applicant, th~ orde~ of transf~r/appointment 

of the applicant to th~ post of OSD Home 2hould be guash~d, he 

ar.-gued. 

7. During his a~guments, the l~arned counsel for the 

respondent State Govt stated that th~ understanding of the 

learned counsel for th~ ~pplicant with regard to the creation 

of i:he post of OSD Home w~~ not correct. Th~ said post had not 

been creat.;d ur •. ].::r Pulr; 4 of the IP:=. (Cadee) Fules, be•::ause 

this post is not by wa~ of addition to the cadre posts 

specified in the r~levant Schedule to th.; IPS(Fixation of 

Cadres Strength) Pegulations, 1955. Therefore, there is no 

question of taking the approval of the Central Govt for 

continuing the: pc.~.t b;;7ond a p.;riod of on~ year. This is in 

fact an e~-cadre post and that is why the gov;:,rnment is 

t·equired to mak..:: a .j.:::.:::laration und.:::r P.ule ~of the IPS (Pay) 

r--.. Rule~. Such declaration of equivalence is required to be made 

in respect of posts which are not specified in Schedule III to 

the Pay Rules. This post of OSD Horne is not mentioned in 

Schedule III to the said Pa7 Pules and h~nce a declaration of 

equivalence is required. He added that Annx.Pl dated ~1.9.94 by 

which the post \·laa cr.;at·::-.:1 for the fire.t time upto ~8..2.95, in 

the rank of IGP, cor.tair.s a d·:=clara.i:ion of .:;;quival·:?nce under 

Rule 9 of the IPS(Pay) Rules. Another e~-cadre post of IG,RSBI 

was kept in abyence, on creation of this post of OSD Horne, in 

CiJ 

I 
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order to keep the total number of such posts within the 

specified limit. E'i order AnnY.P~ dated 8.5.95, which was 

passed in continuati•:.n c·f the •:Jrd·~r dat·~·:l ~1.~,.~,-:J, tl-u:~ f:.c:.st was 

ext6nded upto ~9.~.96. By yet another ord~r Annx.P3 dated 

4.9.96, which was in c:~ontinua.tic.n of .:.rd·~l.:" clat·~d 8.5.95, the 

post was continued from 1.3.96 to ~8.~.97. In this c.rd~r Annx. 

R3 also a declaration of equivalence is incorporated in which 

it is stated that the post is equivalent in status and 

extension - .c 
U.L the st 3.t·ted 

notings in the ro:lE:vant fil·~ Hhic::::h W3S shC:•\-ln to ue. during the 

arguments. Tho: file for procuring sactic.n of the Finance 

Department was movad on 31.8.96 and order Ann~.P3 was iesued on 

4.9.96. The applicant's a.pp.:.intm.~nt/tl".:=tn.3feL· i:c· this post was 

made on ~9.8.96 by Annx.Al. Thus, in fact the process of 

posted to the said post ~nd it was not that the applicant was 

first posted and th•2res.fte1· th.~ file \·13.3 mc:w·=-·::1 for S<'O!eldng 

extension of the post. Thus, it would be seen that it was not 

after a decision h~d been ta~en to appoint/transfer the 

applicant to this p.:.-.st that it Has decided to .3e,;l: e:·:t.:=nsion 

it was Eot even a cas.; of s-=·:=l:in9 L"•?tl"•:JSP·~ctiv.:= .sanction for 

continuance of th·= t:~c·e.t had 

transferred/appointed to tho:= said po2t. Moreover, according to 

him, as admitted by the s.pplicant himself th.:=r.:= were two 

persor1s Hho h.s.d h·:=J.d this post: pL·iot· tc. the posting of the 

applicant to this post. Thus, it cannot J:..; said that the post 

insignificant post to put him in a disadvantageous position in 

his service career or to punish him. Further, according to him, 

olr-1 

I 



12 

Annx.R4, the not8 recorded b7 th8 Principal Secretary Home on 

6 • .d • c, !l .Lc u- -L- ·~ 'l"..:. d- I_- 1. ,-_, n. u- f ·t 11 .::, r __ .. _-, -~t ~ - r ,_ - ]. 1- - - ~ - ·r 1" - t - . 1 <:! t . f . cat . n 
• J - ~ - 1- - '- '-' ! L. ct . I'"' .:1 U •::: '-- e~ •::! . •::: J _1,_ l _ 1 - - J. 0 

for the post and thia poat h3d been created aft8r full 

~pplication of mind b7 the appropriate authoritie in the State 

Govt. With r~gard to th8 interpretation of Pule 9 of the 

drew our attention to the judgment of the Hon'ble Supreme Court 

in M.Sankaranar.:t7Etnan, LII,S Vs. 2.t3t•:: of Karnat.:tl:a .:., Ors, 1993 

sec (L~S) 1~~- In thia caae, the 3ppallant had be6n transferred 

development of H7derabsd Yarnatata 3rea, Bangalore. One of the 

appellant to the aaid post of Secretary, High Power Committee, 

inasmuch aa th~re waa no de~laration under Pule 9(1) of the IAS 

(Pay) Rules, 1954 to the effect th3t the a3id post was 

equivalent to the f~at of Chief Secretary and in the 3baence of 

such a declaration the tranaf2r of the appellant from the post 

of Chief Secretary to that of Secretar7, High Power Committee, 

was illegal and void. Th~ Hon'ble Supreme Court held in para 13 

of the judgm·ant th3t ther.; ha.:l .:tlr·::ad7 b·::en a .-)e.::::laration of 

equi va l..::nc..:: und·::r Pule 9 ( 1 ·~ .::,f the L71,S ( F 217) Pules \·!hen the 

redesignated post of Secretary, High Power Committee was 

was equivalent to the post of Additional Chief Secretary which 

post was initially an ex-c.:tdre post but was eubsequently 

encadred. The Hon'ble Supreme Court observed that prior to the 

impugned orders, a decision to declare th8 post of Secretary, 

High Pow~r Committee, ae equivalent to the post of Chief 

Court held in their judgment that mating a formal declaration 

of equival..::nce on 5.1.91 did not invalidate the impugned order 

q_j 

I 
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declare th.;. };•(t3t of S ~·:l-·=-t ~ L''i ' I-Ii9h Pc•vl·:-r C C•Hlft"!i i: t •: •? .3.S 

equivaler.t to thiit • .c the A.J.:Ji i: i.:·n~l Chief S·:-·::r..-.;ta 1·7 had •-•.L 

Haa hoH.::v~r, publish.;cl ·:·n 5.1.91. In:t-r.·a·:::ti.:.n, if ar.y, in maJ:in9 

the publication formally on 5.1.91 was only a technical 

violation for which no int~rf.::r.::nc.:: W33 call~cl for. Th~ l.::arn~d 

counsel fot· the r-est=·•:,IEl·:-nt Stat.;:; acld~d th5tt ir; th.; instant 

case, the fil~-= .c- _,. 
J_ l_t .L ~ :-: t ~ r •. :::. 1•:· n o f 

equivalence - ~ 
Cl~· contain~cl in C•rd~-r Ann:-:.P.3 dal:a•J 4.9.96 HOUld 

not invalidate the tranaf~r/appointm~nt of the applicant to the 

said poat a few daya .::arli~r, i.e. on ~9.8.96. H~ acld~cl that in 

eatablish.;d fe.:.m i:h·: r.c.i:in·~s on th·: fila. n.::. .=·:-riou.3 injury Has 

caused to th2 applic3nt by the ordae of tr3nsf~r and it could 

not be sai~ to be ar. order pr~judicial to the applicant. 

8. By wa7 of r.::joind~r to the reply of i:h.:: l~arn~d couneel 

for the respondent Stat~, th~ 1~3rn~d cou~sel for the 3pplicant 

stated that the construction of various provisions of the 

statute, rules and r.::gulatione should be harmonious. A proper 

interpretation of aecond proviso to aub-rul~ (~) of Pule 4 of 

( 
the IPS(Cadre) Rules Hould lead to the conclusion that what the 

State Govt intended to do Haa to create the poat of OSD Home by 

Hence the approval of the C~ntral Govt was required for 

continuing the post beyond th~ p~~iod of on~ ya3r. The nature 

of the poat created is that it ia 3 permanent post and 

of the F.ul:a. He that 

--I 
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no a]_:•plic:=tbilit:-l in thi.s CC!3•:? 

hav~ p~rua~d th~ r~corda snd th~ judgm~nts cit~d b~fora u.s. The 

following iaau~a ~r~ r~guir~d to b~ d~cid~d in thi.s csae: 

any rul~ or regulstion which may hsv~ sff~cted the 

ve.st~d righta of th~ applicant; 

( i i) Wh~ther th~ poat of OSD Home D~partm~nt has b~~n created 

as specifi~d in sub-rul~ (~) of Pul~ ~ of t~~ IPS(Cadre) 

Rules, and ther~fore wheth~r the approval of the Central 

Govt waa nec~aaar7 for continuing it be7ond a period of 

one 7~sr or wheth~r it is in f:ict an ~x-cadre post; 

(iii) 

Rul~a ha.s b~en made; 

(iv) 

b~~n made aft~r application of mind; 

th8 worl: --= O.JJ... th~ it ie 3. 

d~putation poat and wh~th~r an7 public interest is 

s~rved b7 creating th~ poat and poating th~ spplicant to 

it; 

(vi) Wh~i:.h~l- th·~ C•r ~:16-l ... C•f I:. ran.:: f~L· L•f the a r· t=· l i c .::!IYi: t 0:• t h·:? 

said J::'OSt can b·"' l3Sl1•~,j only th·~ Gov·=-l·r. ·=·r .£: the l• '. (•L _, i 

State. 

th~ application which 1·ul~ r·=:.;:ru l at i .:•n 
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Hhi•::h ri-;_rhi:s of the applicant 

further. 

Rules and other 

Fixation of Cadr~ Str~ngth Ful~s. There is nothing to show that 

the 
cadre 

Pules. Ma7be th~ poet has been continu~d for a period about 3 

y~ars, but that by itself ~Juld not m~an that the post has been 

creat~d by wa7 of addition to th~ cadre of IPS Officers for the 

State of Pajasthan. 6n the other hand, all the actions of the 

an ~X-C3dre post. The State Govt could have created the post by 

sub-rule 

l"·~qu i r ·=-m.:;n t o) f ·=·bt a i 11 i 11-;J 

- .c 
(_t J_ 

that case the provisions - .c: UL 

the Cadr~ Rules including the 

l:C 

the post was to b~ continued for a period of more than one year 

would h.ave be.=-n requir.:;d t.:. b·= fulfilled. If the State Govt 

an existinq cadre poat and neceesar7 declaration - .c UL 

the S3id post. The State Govt chose to creat~ an ex-cadre post. 

not for the Tribunal to la7 down how the post should have been 

12. As regards 1ssue Ho.(iii), it is seen that the post was 

that time, the ean.:tion of the Governor was obtained Ior 

under Pul~ 9 of the Pay Pules was aleo incorporated in the said 

~.-J 

-- ------- - -~ 
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Ol"do2l.". t .. '.! 

order Annx.P~ t~at this ord2r haa been paa2ed in continuation 

of ord•;:L· 'Ann:-:.Fl E,nd that a~n.::.:ti.:.n C•f th2 Gc.vernc·t· h~s J:,.:;en 

obtained for extension of th2 post upto ~9.~.96. Order Annx.F3 

dated ~.9.96 states that it ia in continuation of the previous 

order dated 3.5.95. This order also atatea that the sanction of 

the Gc:·v·;:l·n.:•t· has be·::n o::.btained fc·r 2:·:t.::naion .:.f th•:: t=·c·at from 

1.3.96 to ~8.~.97. A d::claration of ~quival2nce under Pule 9 of 

the Pay Rules has also b2;,n incorporated in this order. 

Obv i •:.U e.l ~l a d ·2 .:: 1 ~rat i C• n • .c ·::qui val·::nc.;, h-~S be·::n made by \.Jhich '-' .L 

the post - .c 
Ul. OSD Hom·= baa t..:; ·== n equ.:tt·=·=l \•li t h th·= P·=·a t _.c ,_, .L IGP, 

which is a cadre post for IPS Gffieers in the Stat2 of 

Rajasthan. The applicant waa appoint2d to the post of OSD Home 

Ann:-:. F.:3. ·'- -L ~-' 

said post was made first and the d2claration of 2quivalence was 

equivalenc-2 was also i no:~ C•l"l:•o rat ,;.j in r::.r;].::r Ann:-: .Fl d.:Jtr=d 

21.9.9-1 Hh-2n the t:~~:·s t Has cr·=~ted f (•l" th·::: first t i fiie. Th·:= 

second Ann;-: .F.=: dat2d 8. : .. ~~ :. e:·:t ·=ncl ir.•;l the • .r.: ,_, .L the 

that this order ia in continuation of the earlier order dated 

21.9.9~. Aa alr2ad7 stated above, of courae, in the order 

created for the first tim-2 and the second order paesed by the 

State Govt -=~tending the term of the poat at:ttes that it is in 

continuation of th.: previc.ua C•rcl.::r, -vF;; ar.:: of th-:: vie\v tha.t the 

in 1\nn:-:. Pl, the 
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post, w~ hold that th~ d~claration isau~d initiall7 while 

apr_:.l i·:abl .~ a e. lon9 .5.3 i::.h.::- pc•.3t ,::. :-: i .5 t .5 ·=: i t )-•. ~ 1" c·n th.~ l:·C~ 2' i 3 C•f 

th·2 .:,r i·;J i nal orcl·~r ~:.r on th·= J:,.-:t3J.3 C•f C·l·d,::.r 3 (If ~ :-: t ~n3l•:On ·:·f 

in~orporat~d in order Annx.P3 dat~d 4.9.96, ahortly after 

··- -'-'-' - .t: 
1_1 .L .s.bundant The 

learn~d counsel for th~ r~apondent State show~d us th~ r~cord 

April 96 for ~xtending the poat. Wa hold, in th~ circumatancea 

of th~ caaa, that it is in fact not a ca3~ in which th~ poating 

ordet· \vas 

in th~ Bon' bl·~ 

aria·=:n in 

- .c 
'-'L .:;, q u iva 1 en c 8 

~ourt in 

this aleo. 

Accordingly ~= hold that d8cl-:tr~tion of equivalenc8 waa not in 

fact iasued retroapectivel7 aftee th~ appointment/poeting order 

of th~ applicant had been isaued. 

th.:•ugh 

I 
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that it cannot b~ qu~stion~d. It is op~n to th~ m~mb~r of the 

s.:1·v ic.: to CC•nt•:o-nd, th·= of 

is in fact inf.:~io~ in status and r~2ponsibilit7 to th~t 

occupi~d by him. ::stabliahing this would 

undoubt~dly h~ ver7 h~avy and th~ court would be slow to 

inteL·fe-L·e with the- .j.;..:::l:tr.::tti.:•n ·:.f ~quival·::nc.;.. mad.;. b7 th·? -1 

government. The- gov~rnm~nt is ordinaril7 th~ b.;..at judge to 

functions and duties attach~d to diff~r~nt pasta with ::t vi~w to 

d~t~t·rninin·~ l:lh·;::th.;.L- C•L" not the7 ctr•::- .:,quivc_l.;.nt in dutie.3 .::tnd 

re-sponsibility. Howe-ver, th.;.. Hon'bl~ Supr~m~ Court further held 

that \-Jhere- it at=•l: .. ::ars that th.;.. ,J.:;..:::laratic.n of ·::quival·:-nc·? · is 

made vli thout 

reaponsibiliti~s • .c 
1_1!... 

C•f mind tiE: and 

fun·::: i:. i •:On a . 

taken into consid~r::ttion in determining the ~quivalenc~ or the 

nature and r.;..aponaibiliti~s of th~ functions and duti~a of the 

two ·posts are so dissimilar that no r~a~onable person can 

possibly say that tiE·:f Et l.-•=- .;qui valent in status 

reaponsibilit7 or the d~claration of ~quival~~ce is malafide or 

- ... ~ u.::, ~--· .: ,_-, u ,.1_-·=·-·-_f} vn- _ ,_ 

contained in para cas~ and ar.;.. on b~half of 3 of 

14. How in th~ instant case, th.;.. post of OSD Hom~ waa 

note- reada aa und~r: 

unde-r criticism on various counts. Th~ need of adequate 

training and change in the attitude of police personnel 
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.and crim~ in custody haa drawn adv~rs~ comments not only 

in this o::ount r'j but Human Right a 

Organisations all It i =.• 
-~I 

s~v~ral Commiaaiana/Committ~~s hav~ been a~t up ~arlier 

both at th~ natian~l l~v~l and by Stat~a. Num~roua 

sug9estions h~ve these 
.... 

are relevant for our St~te. This i~ a time consuming job 

and would r~qui:t..-.:: a Hhc·L:: tim~ •:Officer of aufficit:IYtly 

the police ':tS \v{:: ll . T'- is I theL-·=:for.:: I prc•pos.~d that a -L 

poet (lf OSD in th~ 1-.::trd: l:lf IGP ma·1 b~ ·=T·=:ated in the 

Hom~ D~p9rtment in the Secretariat. 

gave approv~d (Sic) thia proposal. Finane~ Secretary may 

post." 

Th~ propc .. sal tvas concurr~d in by th·= Finance Secretary and 

ther~aft~r th~ past was creat~d vid~ order Annz.Rl dated 

21.9.94. This nat~ contains ~d~quate juStification for creating 

the t:•,)C t and a ·;r ·= n u i n .; n.:.:cl fc·r ,: r ~~ ::1 t i n ~;r tho; 1=•(12-t has been 

indicat~o:l in tho; sa1d rtc~t~. w~ ' t h ~ l"" ,; f ':' L"' ,; 1 hold that ther.: tv as 

post. It is the sam~ past tvhich has b~en continu~d and on which 

has b~·::n ~9.8.96. An 
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important fact to be noted is that this post \·l3S not created 

with a view to justifying the posting of the applicant alone to 

this post. This post had J:,~en cr•?atecl about t'.-lO years bo::f.:.re 

the applicant \·las poeted to this post and as etated by the 

applicant himself, ther.:; vlere tvlO previous incumbents of this 

post. It cannot, therefore, be said that this post was created 

only with a view to putting the applicant in a disadvantageous 

position in his service car~~r. The requirements laid down in 

E.P.Royappa esse, as ref~rred to in para 82 of that judgment, 

seem to have been amply fulfilled. 

15. As regards issue No. ( v) the note dated 6.9.94, 

reproduced above, clearly shows that the work attached to this 

post is in connection with the Police Department. It is not 

clear h0\·1 the applicant has chosen to describe his 

posting/appointment to the said post as being sent on 

deputation. On the question whether any public interest is 

. served by creat in9 the r;:n:.st and post in9 the applicant in the 

said post, the note da t·~d 6. 9. 94 on.::~e again provides a full 

answer to it. Appare~tly, the duties and responsibilities 

attached to this post are importct!1t in naturE: and these are 

int.snded to bring about improvement in the functioning of the 

Police Department of the State. Therefore, the applicant's 

grievance on this scorE: is not justified. 

16. The last issue No.(vi) to b~ d.stermined is whether the 

Gove~nor's peraonal approval was nec~ssary before t~ansferring 

the applicant and posting him as OSIJ Horne. According to the 

applic~nt, the order could hav.s been issued only by the 

Governor of the State while ~xercising the powers of the Chief 

Executive of the State as laid down und.sr Article 166 of the 

Constitution. However, no rule or provision has been shown to 

us to suggest that transfer of an officer ft-om one post to 

~her within the State Govt can be mad; only by or in the name 

I 
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Ol.·"' t J·J.;, ·"" ..:. v .... _- 1_"1"1 u" -L- • A::::: f::., '. :, -~ ' J· • t ' r t 1 t - ""_ - ~... ~- c 1•::: ·:t ~a l<:•n •:Or: :1.::: p.:.s 1s 

conc~rn~d, it has b~.::n clearl7 statad in th~ ord~r Ann~.Pl, by 

Annx2.R~ and F3 by which the post was continued th~t the 

c5dre post of 0SD Home in the rant of IGP. The declaration of 

e-quivalence is in ord.:rs 

Ann:-:s .F:l -~nd P3. 'As laid d·:H·m in ·:L:ttlS•? ( l) of P·xti·:::l•? 166 of 

the Constitution, all ~xecutiv~ actionSof the government of a 

State ahall be expressed to be taten in the name of the 

sanction of the Governor has be~n accorded to the creation of 

the Clau.se ( 2 ) of 166 ·:Of the 

Constitution further provides that orders and other instruments 

mad~ and :xecuted in the name of the Governor sh~ll be 

auth~nticated in 2uch a m~nner as may be specified in rules to 

b~ made by the Governor and the validity of an order o~ 

instrument \-Jhich is 20 authenti·:ate.:l shall not b·= •:::all·:·:J in 

qu.:stion on th·2 gr•:.und that it is n.:.t an ·:·rder O:•r instt·ument 

state that th:2e have been issued 'by order' and ar::: signed by 

[ , - 1· lU +- '-' ~ ::. ~ ,. ::. t" ,., r /A~ " i = t- J' ·J-~L-J ~.I W\:::::::\_.1.- l- •:J. L .1 l-'l-'- ,_) C1. I-
·'- -L'-' tho::: Thus, 

th~ Governor in view of the provisions of clause (~) of Article 

166 of the Constitution. Moreover, the judgment of the Hon'ble 

Supr~me Court in Samsher Singh V2. State of Punjab, AlP 1974 SC 

:210:::: , i 3 .: on c l u 3 i v .:;, on the sub j ·= .::: t • When it 1 s a guest i ·=· n of 

the name of the Governor. This principle has been further 

the Hon'bl::: Supreme Court in a recent judgment in 
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Stat.:: of Madhya Pradesh & 6rs Vs. Dr.Yashwant Trimbak (1996) 33 

ATC 208. Und.:.uJ::-.t edl y, the creation of the post in 

th~ ran~ of IGP is an executive function of th~ govenua-2:nt :tnd 

the personal satisfaction of the Governor v1as not 1:equ i 1:ed 

the orders in question. 

16. We have cons ide red all oth~r judgments cited 

us by the learned counsel for the applicant and we are 

of the that for the reasons given by us 

not afford any ground for grant of to 

th<:: applicant. No doubt, the public interest invol Vr?d in 

the post of OSD Home has not been in the 

the post, yet adequate material •:>n 

shoH that there was justification c1:ea t in9 the 

post. The justification for the post has not merely been given 

in th-~ counter affidavit filed by the respondents but it Has 

given at tim·? of creating the post in Septemb-::r 1~,94 as 

seen fr..:.m dated 6.9.94 (Annx.R4). The 

Court's jud9rnent in Mohinder Singh Gill case, therefc.r.:-, 

not help the applicant. There is no material 

justify the inference that the applicant's posting 

with a view to putting him in a_ disadvantageous position in his 

service career or it was passed in undue haste. Fo1· all th.a j 

the O.A is dismissed. 

17. The O.A has been disposed of at the of -~dmission j 

with the consent of both the parties. No order as to costs. 

f)r~12 vJ_/ 
(Ratan Prakash) 

Member(Ju-dl). MemJ:,.::r ( Adrn) • 
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