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IN THE CENIrRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENG‘I:

JAIPUR

OA NO.455 /1996 Date of order: 12-3.9¢.

V.HN.3harma, at przsent employedl on t’ne post of Chief

T icket Inspector, Western Railway at Gangapur City,
‘Kota Division, Kota.

.o Applicant
versus

1. Union of India through General Manager, Western
Railway, Churchgate, Bombay . ’

2. Divisional Railway Manager (Estt.), Kota Division,
Kota.

3. BSr. Divisional Commercial Manager (Estt.), Kota
Division, Western Railway, Xota.

«+ Respondents

Mr. Shiv Kumar, counsel for the applicant
Mr. Manish Bhandari, counsel for the respondents
CORAM: |
Hon'ble Mr. Gopal Krishna, Vice Chairman
Hon'ble Mr. O.P.Sharma, Administrative Member

ORDER

‘Per Hon'ble Mr. O.P.Sharma, Administrative Menber

This Oa was earlier Jisposed of by order dated
2,§.1 +1997 .. However, On a Review Applic_at ion £iled

by the applicant being allowed by order dated 7.8.1997,

the order dated 28.1.1997 passed in the OA was recalled.

'Accordingly, a fresh order is bezing passed in this .

2. 1In this Oa f£il2d under Section 19 of the
Administrat ive Tribunals Act, 1985, the applicant
has prayed that the order 3ated 16.7.96 (Ann.Al)
containing a provisional parel for selection to the
post of chief Ticket Inspector (Cri) scale Rse.

2000-3200 ¢RP) and order dated 19.7.9 (Ann.A2)

Ao .




Q.

aQ,

granting promotion to persbﬁs in the aforesaid post
in the aforesaid scale ignoring the case of the
applicant may be gquashed with all consequent ial
benefits and the respondents may be directed to
conduct the sé lect ic_m for the aforzsaid post as
per rulés. An alternative prayer by the appiicant
is that he may be given benefit of the direction
contained in the circular letter Jated 19.3.1976
mentioned in para 4(11) of the CA and he may be
considerzd to have been selected for the post of
Crl scale Rs. 2000-3200 (RP) as per the panel
dated 16.7.96 ani he may be given promot ion at par

with his junior with all consequential benefits.

3. The facts of the case as stated by the applicant
are that he was init ially appointed as a Ticket
collector in 1968. After getting promotions froni
time to time, he is noﬁ w‘orking on the post of Cr1
on ad hoc ba;s is. He is eligible for promot ion to

the post of CT'I scale Rs. 2000-3500 (RP) on regul;“mr
basis. The respondents conducted a selection for

the post of CBI vide an order Jdated 11.5.96 (Ann.a4d).
Eleven posts wers to be fillzd up. The » applicant
was eligibles for sel=ction. His name appears at
S1.No.5 of thelleliginility list. Persons at sl1.

Nos. 1 and 2 in the eligibility list had already
been promoted as CPl. Persons at 31.Nos. 3 and 4

in the eligibility list were also not promdted due
to administrative /Aisciplinary reasons. Thus the
applicant was senior most person to be considered
for promotion. An interview was conlducted for the
purpose of selection on 12.7.95 and the applicant
faged] well. 'i‘he:fappli.:ant has, however, not been
granted promotion but psrsons junipr to him placed

in the selzction panel have been granted promotion
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vide orders Ann.Al dated 16.7.95 and Ann.A2 dated

e
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19.7.97. The reason. for ignoring the applicant for
promot ion was 4% ¥¥ bias against him on account of
his filing an O4 against the earlier parel dated

17 .4.95 prepiared by the respondzants. The applicant
has been working on the post of CTI on ad hoc basis,
for the last six months. Since thev applicant has not .
been selzcted on a regular bisis, viie order dated
19.7.9 (Ann.A2) he has been ordered to be reverted

to the lower poste.

5. Further according to the applicant, the post of
CrI is a selection post to be fillzd up on the basis
of the procedure prescribed in para 219 of the
Indian Railway Establishrent Manual (IREM) Voi.I.
The respondents have not followed the entire procedure
prescribed in para 219 as aforesaii. Instead, they
have conijucted selection on the basis of viva-voce
alore . 5ince the applicant has been working on the
post of CPI on ad hoc basis satisfactorily, his case
is cover=2d by the Railway Hoard's circular Mo.
831-E/53/2X (E-IV) dated the 19%h March, 1976 which
reads as urders

"Subs~ Record Note of the meeting of the Deputy
Minister for Railways and the Railway Board
-with the Headquarters of the Personnel
Department of the Railway Administration
held in New Delhi on 27.11.95.

& copy of an extract from the Record Note Circulated
vide Board's letter No. 75=E (3CT) 15/48 dated
9.12.75 as received vide their office letter No.

E (NG I-75) PMI/264, dt. 25th Jan, 1976 is

i:eprcdu«:ed belows- '

2.2 Panels shouild be formed for select ion posts
in time to avold ad hoc promot ions. Care shonld be
taken to see while forming pansls that employees
who have been working in the posts on 33 hoc basis
quite satisfactorily are not declared unsuitable

i&the interview. In particular any enployee

(

= 00004

-



k
|
|
|

reaching the field of consideration shouldb= saved
from harassment .*

According to the aforesaii Record Note, the applicamt
éannat be da_eclared as failed in the viva-voce bscause

he has bzen working satisfactorily on the post. The
respondents have not gonducted any written test for
judging the'prbfess ional ability, contrary to the
provisions of the rules. The applicant is fully

entitled to promotion as he is the senior most person
working on the post of CrI on ad hoc basis, satisfactorily.
The Hon'ble Supreme Court in the case of R.C.Srivastava ve.

Union of India and Ors. in SLP Ho. 9855/93 decid=d

on 3.11.19% held that where ai person has bzen working

on ad hoc basis on a higher post satisfactorily, he
should be given benefit of Record Hote No. 2.2 in

the process of selection. Since the applicant®s juniors
have bsen granted promot ion to the pést of CTI scale
Rs. 2000~3200 (PP), he is also entitled to promot ion,
as non-grant of promot ion woild amount to violation of
Articles 14 and 16 of the Constitution. The applicant
has a clean service record. He is, therefore, entitled
to be promoted on the basis of his cleaﬁ service record,
his seniority and after being granted the berefit of
Record Note No. 2.2 even if the selection is on the
bdsis of viva-voce alone. | |

6’.v | The responients Ain their reply have stated that
the post of CTI is filled up ¢n the basis of selection
and seniority has no major role in selection. The
applicant has failed in the selection and; therefore,
his grievance that his juniors have bsen granted promotion
ignoring his case has no validity. They have denied
that the applicant was Aropped from thé selection list

for the reason that he had filed an OA against the
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earlier selection. Since candidates had been
selected for the post of CrI on regular basis, the
applicant, who has bgen working on the post of CrI
on ad hoc basis, had been reverted to a lo@er,
substantive post to make room for the regularly

se lected candidates. The responﬂgnts claim to have
coniucted the seleétion strictly in accoriance with
the rules and have awarded marks in differént
categories as per the provisions concained in the
IREM. The seniority as well as the service record
of)the applicant were also taken into account and
it is only thereafter that the panel was forned.

If the applicant cvlaims any benefits of any
circular of the Railway Board, he should annex a
copy thereof with the GA. Only a portion of the
circular has beeﬁ quoted ani unless the conplete
circular is produced before the Tribunal, it cannoct
be seen whether it 1s applicable in this case or not.
As far as the judgrment of the Hon'ble Supreme Court
is concerned, it has no application to the present
case, according to the responients. If a person has
not been selected, he has to make room for those
who have been selected. They have further stated that
it is not clear how the applicant has claimed that
he has been performing service satisfactorily on
the post of Cri on which he has been appointed on
ad hoc basis. The applicant has also not impleaded
parsons junior to him as responients in the OA with

whose promotion he is aggrieved.

7. The applicant has also filed a rejoinier to the
reply filed by the respordents. Certain written

arguments had also been submitted by the respondents
before the QA was disposed of earliezl‘ by order dated

s\
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8. During his oral arguments, the learned counsel
for the applicant stated that the Record Note
reproduced in the judgrment of the Hon'ble Suprene
Court 'in the case of R.C.3rivastava was issued

in the form of or as part ofﬁggicular of the Railway
Board vhich had 3ﬁatu£ory force . He contended that
the provisions contained in the Indian Railway
Establishment [Cdle (for short the "gode') vol.I

has been framed by the President undef Article 309
of the Constitutione. Rule 123 of the Code which

is equivalent to earlier Rule 157 of the Cade
provides that the Railway Board have £full powers

to make rules of general applica;ion t o Group~C

and Group-b railway servants under the ir control,
The circular dated 1%h March, 1976 had been issued
by the Railway Board urder Rule 123 of the Code ard
therefore, had stgtutory force. He added that the
provisions of the IREM unier which the selection hag
been comlucted and the applicant had been declared
as failed on th2 ground that he had not secured

6055 marks in the professional ability, 4id not have
a statutory force. He relied upcon the judgment of -
the Hon'ble Supreme Court in the case of Railway
Board v. P.R.Subramanifambni Ors., 1978 scc (L&S) 35,
which according to him, laﬁd down that the rules
framed by the Railway'Board have the force of rules
framed urder Article 309 of the Constitution, Rf-
these are of gensral applicatinn to non-gazetted
railway servants or to a class of them. In this
judgrent, according to him, the Hon'ble Supremne

court had held that a circular issued by the Railway
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Board which was of a general application would
override 4ej}‘ corresponding or a similar provision

in the IREM, where there was a conflict between the
two. He then referred to the j-udgrrent of the Allahabad
Bench of the Tribunal in Ram ng_j_ﬂ_pv. Union of India
through the Zecretary to cherhﬂient and Ors., 1996 (3)
SLJ (CAT) 92, wherein the Tribunal had held that the
Railway Board was competent to 1issue instructions
from time to time to supplenrent the provisions of
the Manual grgdv311ch insiruct ions t‘?j’? statutory force.
Referring' to thé juignent of the Hon'ble Suprene
Court in P.R.Subramaniyims case, the Tribunal held
that in the event of any incc;né.istency betvieen the
provisions of the IREM and the Railway Board's
circnlars, the ‘11@§;fwould\;prevéil.. ‘He also relied
upon a Full Bench Judgment of the Tribunal (Principal
Benchl), Wazir chand v. Union of India and others,
reported at pages 287 onwards of Vol.II of Full
Bench Judgménts of Central Administrative Tribunals
(1969-1991) published by Bahri Brothers, Delhi,

1991 Edition. He referred to para 11 of the
aforesaid judgment in w:nich the Full Bench of the
Tribunal had observed that a circular of 191>8§

issued by the Railway Board could right ly/.xfegarded
as statutory in character, applicable to ali the
rallway servants, He, therefore, stated that the
circular issued by the Railway Board forwarding

the Record Note, referred to earlier, had he force
of a statutory ‘rule and it overrode the provisions
of para 219 of the IREM, if there was 'any inconsistency
betwszen the two. In the light of this position the
applicant v:és ent itled to the benefi:#; of Record

Note 2.2. Since the applicant had been working
an'\tjhe ad hoc post sat isfact:brily, there was no
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reason to revert him from the post of CTI scale Rs.
2000«320C on the ground that hé hal failed in thé

viva-voce and had, therefore, not beén declared 'as
passed in the professional ability by securing 60%

marks therein.

9. The learn=d counsel for the respondients stated that
the rules or paragraphs in the IREM were .also O

statutory rules_/‘agr]nuch as these had been framed in
pursuance 2f the power conferred on the Railway Board

by ;Rule 123 of the Code (which correspondS. > to the
earlier Rule 157 in the Code). On the other hani, the
Railway Board's circular dated 19%h March, 1976 on

which reliance has been placed by the applicant had

not been incorporated in the IREM, even though in the
1989 edition of the IREM it is available. This only
suggeéts that the Railway Board never intended this
circular to be a sort of general ruvle. Moreover,
according to him, the applicant has not 7 presented |
a copy of this circular alongwith the GA and, therefore, .‘
it would not be proper to pléce ariy reliance on this
circular. Even if it is assumed that it is incorporated |
in the Hon'ble 3Suprene Court‘'s judgment in R.C.8rivastava’'s

w

case, which has been annexe-d by the responlents to thel
written arguments f£iled by them, the circular has been
described by the Hon'ble Supreme Court as in the nature
of an administrative direction anl not as a rule. The
Hon'ble Suprene Court has itself observed in
R.C.3rivastava's case that a circular of the Railway
Board caﬁnot: override a statutory rule. Para 219 of

the IRElle’gggrSrildes that a candidate must secure 60%
marks in professional gbility to gualify for selection
is a statutory rule and the provisions of the circular
dated 1%h March, 1976 and the Record Note incorporated
therein are contrary to the provisions of para 219 of

the IREM. Before the Hon'ble Supreme Court, the

b
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counsel arguing the case on beh2lf of the Railways
could not perhaps point ot that the provisions of
this circular dated 19.3.1976 incorporating the Record
Note were in violation of the statutory provisions

of the rules relating to selection. iji}éa;as been
b_rought to the notice lof the Tribunal that the provisions
of the circular. Jdated 19.3.1975 and the Record Note
iﬁcorporated therein are contrary to the prcvisions of
para 219 of the IREM, which is a statutory rule, the
é‘pplicant ‘cannot be granted any relief oh the basis

of the cilrcular dated 19.3.1976 and the Record Note

incorporated thereine.

10. We have heard the learned counsel for the parties
[
and have perused the material on record s also the

judgnents cited before use.

11. Insofar as, the circular dated 19.3.1976 is
concerned, “-it" ~ has no doubt not been annexed By the

applicant to the A« Howaver, it is incorporated in

the Hon'ble Suprems Court's judgment in R.C.Srivastava's

case delivered on 3rd November, 1995 in Civil Appeal arising

out of SLP (C) No. 9866 of 1993, which has been annexed
by the respbn:‘lents to the written argumsnts filed by
them. We, therefore, cannot Jdoubk the aut.hénticity/
genuineness of_tl}e aforésaid ciréular mersly because

a copy thereof ‘i  not available alongwith the OA.

The question now i; whether this can be said to be

a complzte circular, which has been incorpcrated in
the Hon'ble 3upra2me Court's judgment. We are of the
view that its applicability or otherwise can be
considered on the basis of whatever has been incorporated
in the Hon'ble Supreines Court's ju:'lgnent. No doubt, |
at ore place it has been deszribed as in the nature

of an administrative dirsction ( para 4 of the Hon‘'able

(,
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Supreme Court's judgrent). In our view,there is no
basis in the arguments that if it is merely an
administrative direction ; it cannot be trzated as a
circular issued by the Railway Board which has general
applicability. There is n:  separate dAefinition of an
administrat ive direction or of a circular available
which wonld j‘ust ify a distinction of this nature.
Thercfore, in the circumstances, we have to assume
that it i3 a circular issued by the Railway Board,

which has a genera 1 applicability.

12. Para 219 of the IREM . ' provides that a candidate,
in order to bs included in the selzction pane 1, must
secure 603 marks in profess.ional ability. Professional
ability in this case was julged on the basis of
viva-voce alone. It wasj%gt;f‘i.ously disputed by thé.
learned counsel for the .applicant during his oral
argumsents that It‘ne respondents could resort to

judging the professional ability on the basis of
viva=voce alorlme as well, after dispensing with the
written test. Thus, it would appear that there is

an inconsistency between the provisions of para 219
and the Record Note circalated by the Railway Boapl's
circular dated 19.3.1976. The Rzcord Note provides
that a person which has been working satisZactorily

on a post on ad hoc hasis sﬁould not be declared

as unsuitable if‘ the interview. 3imply put, therefore,
as per this circular, the applicant should not have
been failed in the interview, if he was working on

the ad hoc post of orl1 scale Rs. 2000-3200 satisfactorily.
The Hon'ble Suprems Court has, howsvsr, Oobserved

in its judgment in R.C.3rivastava's case that it was

not pointed out on behalf of the Railways £hat the

direction contained in the Recori Note was inconsistent
/

N~ ,
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"with the statutory rule. The learned counsel for

the respondents now szelks before us to show that

the provisions of para 219 of IREM also constitute
statutory rule and since there is an inconsistency
between the twd, the provisions of para 21¢% of

IREM shoulil prevail over those of the Record Note.

It may, however, bs stated that the provisions of
IREM regarding selectiosn were alss hzfore the Hon'ble
Supreme Zourt, as can be seen from the fact that

the Hon'ble Supreme Jourt has itself obszrved

~atipara 2 of the juldgment that a candidate is

reyuired to secure not leas than 605 marks ( 36 out
of 50 marks) in professional ability and not less
than 50% marks in the aggregate to be eligible

fo¥ empanelmznt . Thus, it is obvious that the
provisions of the IREM were very muach before the
Hon'ble 3upreme Court .when' it had observed that

it had not been shown that the directions contained in
the Recorl Note were inconsistent with any statutory
rules. The clear implicatinn is that the Hon'ble
Suprere Court Aid not regard the provisions of

para 219 of the IREM as a statutory ruals.

13. From the judgment of the Hon'ble 3Supreme
Court in the case of P.R.3ubramaniyam, referred

to above, it is apparent that a circalar Jzsusd

by the Railway Board, Ex .R-%, was treated 3s overriiing
the provisions contained in que 20(b) of IREM vol.Il.
It does appear to us, therefore, that a circular
issued by the Railway Board in view of the provisions
of Rule 123/157 of the Code would prevail over those
contained in the corresponiing provisions of IﬁEM

to they extent that the latter are inconsistent

with a circular issued by the Railway Boarde.

G
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Same view has been expressed by the Allahabad
Bench of the Tribunal in Ram Poojan's case.

It is not necessary for us to discluss the ratio
of the Full Bench Judgment of the Tribunal in

wazir chand's case .

14. Wwe 3re, therefore, of the view that the
provisions of the Railway Board's circular dated
19.3.1976 incorporating para 2.2 of the Record
Note would have effect, ncotwithstanding the
provisions contained in para 219 of the IREM
vol. I. Therefore, if the applicant has been
working satisfactorily on the post of CrI scale
Rs. 2000-2200 on ad hoe basis, the respondents
would not be justified in declaring him as failed
‘and not eligible for inclusion in the selection
Apanel for the post of Cr1I, dn th_e ground thatr
the applicant had failed to secure the minimum
603 marks in the professiocnal ability judged
on the basis of the viva=-voce. The responlents
sha‘ll, therefore, in the‘first instance determine,
on the basis of the service record of the applicant,
whether his performance :sn the post of CrI on
ad hoc basis has been sat isfactory. If it has been
satisfactg:ry, they shall not declare the applicant
as falled in the test for professional ability
judged on the basis of viva-voce. In such a situation,
they shall have to assure that the applicant has’
secured the minimum 603 narks in the test fof
professional a})ilit)*_{;j;@ggd on the basis of
viva=voce « Ocher criteria laid down in para 219
securing
of IREM for selection including/60% marks in the

aggregate shall, of course, have t.o‘be' fulfilled

/LJ ' ) 000013




s 13 ﬁ%

by the applicant. If on the basis of the above
evercise he is founi eligible for inclusion in
the selection panel, hiz name shall be included
therein and he shall also be given appointnment

to the post of Crl on a regular‘bas'is as and when
the lnext vacancy on the post of Crl scale Ps.
2000-3200 is available. The ekercise of judging
whether the applicamt is eligible for inclusion
in the selection panel shall be completed within a
pericd of three months from the date of receipt

of a copy of this orier.

15. The respondents have raised an objection that
the applicant had not impleaded any rerson junior

to him as respondent in the 0A, with whose promotion
he was aggrieved. It is true that the applicant

had not impleaded any persons junior to him, who
have already been granted promotion to the post of
Crl on re:g'ular basis. We direct that if the applicant
i founl eligible for inclusion in the selection panel
on the basis of the directions given in the preceding
paragfaph and is granted promot ion as a consejuence
therebf. he shall not be granted seniority over

any perscn who has (Zlready been promoted to the

post Of CrI scale Rs. 2000-32C0 on a regular basis.

’

1-6. The OA is disposed of accordingly. No order
as to costs.

Cidbre .
(0.P.SHa¥ma) (Gopal Krishna)
Administrative Mcnber Vice Chairman




