IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIL.UR

O.A. No 440 /1994

199
T.A. No.

DATE OF DECISION 6-3-97.

Gangadhar Meena Petitioner

Mr. P.V.Calla

Advocate for the Tetitioper (s)
Versus

L nion of India and Ors.

Respondent

Mr. Manish Bhandari

Advocate for the Respondent (s)

CORAM
The Hon’ble Mr. GOPAL FRPISHNA, VICE CHAIRMAN

& . I e
The Hon’ble Mr. O.F . SHLRMA, 2DMINISTPAT IVE MEMZER

1. Whether Reporters of local papers may be allowed to see the Judgement Y ye .

2. To be referred to the Reporter or not ? Y4 .
3. Whether their Lordships wish to see the fair copy of the Judgement ? Mo

4. Whother it needs to be circulated to other Banches of the Tribunal 7 NO .

(0. Pg raa::) al : (G apa lcf'ﬁ%%-)

Administrat ive Membher Vice Chairman
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IT THE CENTFAL ADMINISTFATIVE TRIEUIAL, JAIPUR EENCH

OB No.240/1996 Datz of crders-—————oclle__

Gangadhar Mzena S/¢ Shri Modu Lal Me:sna, T.C.M. Grade III,

Scale Fa3. 950-1500, Western Railway, Iota.
.. Applicant
Versus
1. The Union of India  through the Gezneral Manager,
Western Railway, Churchgate, Mumbai.

2. The D.P.M.(E), Wesktern Railway, lota Divizion, ota.

.. Reapondents
Mr. P.V.Czlla, ccounszel for the applicant
Mr. Maniszh Bhandari, counssl for the rezpondents.
CORAM:
Hon'ble Mr. Gopal Frishna, Vies Chairman
Hon'bles Mr. O.P.Shavrma, Aﬂﬁinistraive Mzmber

Pzr Hon'ble Mr. O.P.Sharma, Adwminizktvrzbive Member

In thiz applicaction under Secticn 19 of the

Adminicstrative
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Shri Gangyadhar Mezzna has
- e ) -

pray=d that ordsr dated 5.5.19%6 (Ann.Al) by which the

applicant whil: worlking on the post of TCM Grade-IIT

i acale
Ps. 950-1500 haz been vevertsd to the post of halasi scale

Pg. 750-940 mzay ke quashed and th: respondsnts may be
dirzcted to allow him to worlk on the post of TCM Srade-III
gcale Fz. 950-1500, treaking him az a rezgular holder of the
gaid pozt, with all bkenefice of BSeniority, 'fixation,

increments etc.
2. Thz presentacion of the facte by the applicant is
guite confusing. Howszvzr, ciffort has besen mads: to glean

important and relevant

prlicant. The applicant'zs case appgars to ke that he
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joined the PRailways as a Casual
Department in 1976 under the D.R.M.(E), W=stern Railway,

Kota Division, Fota. W.e.f. 1.9.1981 he was taken on

reqular sgtablishtiment az a Sroup-D employes. Thereafter, on
being found fit through a trads test for the post of

thereafter found suitabkle for appointment to the post of
Trolleyman. Az a Trolleyman h2 was posted under A.3.D.,
Sawai Madhopur wh=rez he joined on 30.10.1984 and became
member of Telecom Deparimenk , (At thiz stage it may be
stated that the applicant has not clarified that his
posting under the A.S.D. Sawai Madhopur in the Telecom
Department was in the Pailway ;1ectrification (RE) project
i.e. outgide the Division. This point was clarified by the
learned counsel for the appliczant during the arguments).

‘man in che RE
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Grade-I1IT held in 1986, in which he was Jdeclared

successful. On
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at Nimoda in the RE. project (Ann.A2). Although he was
appoinked to the =aid post after Jdue proczszz of szelection,
in the appcintment order it was mentioned that he was

appoint=d on purely adhoc basic. Since his promotion was on

the bhasis of =election, he acquired a vested right to hold
the

trangferved to ithe office of the D.S.T.E.(E), I'ota zometime
in July, 92, which office probably was in the Engineering

Department of the Division, but he was not paid the scale
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of Rs. 950~1500. Hea was again transferre

Khalazi/Gangman from the EBEnginesving Department of the



Division to the Telecom Depavkbment in the FE project vides

order dated 9.2.19%923., The applicant £filed an OA, No.
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thiz Bench of the Tribuna wherein he
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lowsr post in the Jark of
transfer. On 25.7.1%93 the Tribunal stayed the operaticon of
the order dated 9.2.19%3 (Ann.23). In other words he was
allowed to work on the pozt of TCM Gradzs-II1I Ly the =aid

interim order but when the vezpondents d4id not act in

accordance with the interim divrections of the Tribunal, he

Contempt Fetition ws2re sznt &0  the rsspondents, the
applicant wasz posted ze TCM Gradz-III on adhoc basis under
T.C.I.(C), Kota, till the final ocutcomz of the O0A pending
before the Tribunal, vide order dated 26.11.1993, In the
final ovder passzd by the Tribural while disposing of the
OA on 10.1.199% (Ann.Ad), the Trikunal direscted the
respondents to congider the applicant's case for
regularisation on the post of TCM Grads,.TIT sukjsct to any
vacancy in the =aid post as p2r vules and as p=er his
seniority position. In view o

the Tribunal, it was incumbent vpon the tvespondsnts to
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Instead, howsver, the vacanciezs in the =214 post were

filled up by the candidates z2lected in a later szlection.

applicant's further casge is that aifter adhoc

M

4, Th
posting az TCM GSrad:-III was qgiven to the applicant in

ursuance of the intzrim direction of the Tribunal, 'the

T

icant from the Tzlecom Depaviment in the FE project and

azked him to report to the DLF.M.(E), Weztern Failway, Vota
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(Ann.A%). (Hz waz actually relieved on 26.7.1€ n
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A
from the zndorsem:znt o the ovder Ann.AS. The description
of the date of order Ann.AS az 2.6,1005 is Jdoubtful, but

that iz not material). Az 22en from Ann.A6 dated 19.12.1995

with the vespondentz. Th: respondesnts wers, howsver, not
interested in providing regular posting to the applicant on

thz posat of TCM Grade-IIl sczle Pz, 950-1500. Vide order

(u .

Ann.Al Jdated 5.2,1996 the applicant has besn pozted as

rhalasi zcale Bz, 750-240 in the Enginesring Department of

5. The applicant haz assailsd the action talken by the

he
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has bezen zelzcted for the poat of TCM Grad:-IIT asz far back
az in 1926, he acguirsd a vested vight £o hold the zaid
rost, the Trilbunal has zlvresdy divected vide ovrdzsr Ann.A2
datzd 10.1.1995 o consider the <asge of the appliczanc for

r. stion on the post of TCM Gradz-IIT, the applicant
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Jula
having lkezn zelected through an zarlisr aslection had
preferential vight to ke appointsd to the pos of TCM

naturs of the order

1))
¥l
-
e
T
=
1t

Gradz-III on rejular basi

L]

izzusd reverting the applicant iz penal and 2till before
igsuing thiz ovder no opportunity of being heard was givan

to  the applicant. Therefors, ths order pazsed iz in

5. Oon 2.9.1996 the Trilkunal while Jdivecting issue of
noticez o admizsion to  the vespondents staysd  the

operation of the ordsr dat=d £.8.1996 Iy which the

750-940. The interim Jdivecbion ia a£ill in opervation.
7. The respondentzs have £iled theiv veply to the

applicanit's prayse for interim velief as also Lo the OA.

0y




from the post of Trollsyman. According  to  them, the
applicant was working in the Enginezring Depaviment (of

to the PE projeck ans
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while he was on Azputation to the FE project he was given

basis. On rapatriation to the parsnt Aepartmznt an emplovyese

-ig given placemeni az petv hiz sriginal ssnicrity position

on his substantive pozt. The applicant cannct claim fo be
retained on th: post nf TOM Grade-ITI (in the Enginesring

Department in the Division) as = matter of vright becavse

his caze of regularisation on ths zaid post can only be

position. The Tribunal's divrac

10.1.1995 (Ann.A4) were that thes applicant  shall  be

poaition. The applicant has not furnished hiz senicrity

position in order to ~laim the benefits soughi in ths OA,

al

cr

hough he was wsll aware that hiz senicrs are awaiting

omotion. The applicant was ~ontinued on the post of TCM

ke
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Grade-III in view of the interim Airections issued by the
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Tribunal. The respondents ars, however, not re3tl
taking action az per riules. Az regards order Ann.2l dated

.1996, the applicant has bzen given posting kezeping in

C

wW

e
Je

E
'..J.
(0
=
G
o
o
o
=
K
)
[}
O]
)_I
[0
.
gt
Fa
i
-
i
' i
l_l
o
|—.l
l._l
2
o0
3
o
o~
¥ 1]
o
1
(w0
7
1t]
o
=
)
10
b
]
3
3
L]
o
I_I



-6-

ajainst the =213 order ito avail himself of the alternabtive

2. In the rejoinder £iled hy the applicant, he haz, by
and large, vzkutted the contentions of the rezpondentz. He

has denied that th

z post of TCM Gradz-III i3 not in the

He has further claimed
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channel of promotion of Trolleyms
that he waz not zent on Jdepubtation to the PE project but it
iz transfer to the =231l projsct in the
interest of administration. FPurther, accovrding to him, the
rezzpondents have not wade it clear whe arse
awaiting promotion on the post of TCM Grade-IIT in the
parent depavtment. The applicant had not mads any reguest
for transfer from the Enginesring Depavimeni to the PE
project and there is no guestion of firing his s=sniority at

1

bottom amongat Group-D 2mployess in the post of Fhalasi.

10, During the avgumzats, the learnsd counszl £or the

the FE projsct in the intevest of adminisztrvation and not a

on hiz own rvegqusat, the applicant was
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£l the post of TCM Grade-ITI to which
he has lbzen appoint=2d in  the PE  projsci, Telzcom

Depavrtmenc, on chez basiz of a regulav s<lezction, zven after

fer

ﬁ.

hiz transfezr bkack to the parent depariment. On

l'n]

ran

back ©to the Enginecsring Depavtment of ths Divizion, which

Y
..,...

iz staced to ke his parsesnt depavimenkt by the vespondents,
hz cannot ke put back at a Group-D poat bzcauze the
respondents have not zhown khat any persons ssnicor to the
applicant are atill awaiting promoticon to thz post of TCM
Grade-III. Further, accovding to him, in view of the ordsr
p=ssed by the Trikunzl vids Ann.A4 Jdat=d 10.1.1995, he is
entitled to e conzidersd for vegunlavisation on the post of

TCM  Srade-IIT1 scale Ra.  950-1501 and, therefore, the
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respondents are not justified in not only not considaring

him for regularization on the 23id pozt but reverting him

11. The learnzd counsel fov the vespondsnts stated that

\

it is the s=2ttl=sd position that any promotion zarned by any
empioyez in ths Dzpavitment to which he has been sent on
dzputation etc. cannat be maintained on revarzicon to the
parent Jdepartment, where he has to ke placed according to

his original seniority pogition and he  ha
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promocion in accordance with his ssniority poziticon and tha
procese of zelecticon. According to him, the rezpondznts

have indicated, th

18

applicant's senlurlfv mosition in the
parent Jdepartment but therse iz no categorical rshuttal by
the applicant in the rejoinder wiﬁh regard to his ssnicrity
position indicatsd by the respondsnts.

1z. We have heard th: lszrned counsel €or the partiss

OA iz heing

D

and havs peruszd ths material on lcuuLJ. Th
disposed of at the stage of admiszion with the conzent of
the parties.

is
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13. In our view the limited question in thi

whether an  amployesz sSent to anothery Department on

deputation or transfer and who has zarn:zd promation in the

Department to which haz been transferved/Jdzputed can retain
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iority or promotional post on keingy revertzd baclh to

the parent Adzparviment. The applicant'z cass iz that it was

of the Diviszion) to another (Tzlecom Depaviment of the RE
project) is immaterial. It is nok the case of the applicant
that he was sabscrbed in the Dzparvimeni to which hes was

transferved/deputzed. Thevrefore, on reversion hack to his
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pavent dzpavtmsnt, h: had to take his placz in accordance
with his original senicrity position. Even 1f it is

acceptaed thak it was not on th: applicant's own regueszt but

changzd k=fause it was not a case of his permanent transfer

or absorption in the Depavimeni to which he waz sent. In

‘this connection w2 may veifer Lo the Jjudgment of the

gydzrakad Bznch of the Trikbunal in the case of G.Dayananda

Rac Va. Unicon of India and Ors., 1994 (1) ATJ 171. In that

case the =zd Mzchanic

applicant while wouliing as Highly Skill

@
i

rade~-I on Open Lin: was tranaiferred on dzpuiation to
Elzctrification projesct in the 2ame capacity. In the
Electrification projzct he gobt promobion as Chargdsman—-B on
regular hasis. After somztbime hs: was vepatristsd to Open

Line and pozted as Chargeman-e on adhos local arrangement.
Thz applicant claimed regularization of service a3
Chargsman-2  from the Jdate of his afpulnLﬁer in that
o3t /grads in the Electrirication project o atleaztc from the
Aate of his vepatriaition t@ Op=en Line. The respondencs’

case was that the applicant had not yet been cenpan=1lsd  on
the post of Chavgeman-E and he was working as such on adhoc
kazis. The Trikunal wpheld the refusal of the rezpondents

to regulavise him on the poat of Chavrgeman-EBE in th
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Linz, holdingy that benefit of promotion in E1.
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project  (the trvanaferss unit)  cannot  he

further
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held that thers may hav: besn =arly promotions in the
transferee unit dne co non-availability of seniors in that
unit and the Jdepwtationistz may have Jot enlly promotions
there. Farther, the Tribunal held, on vepatriation he has

to take khaclk hiz senicrity in the pavsent unit and fivst get
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promoticon on that k@sis; Thiz judgment zsvpports the visw
that ws arevtaking in the present caze. The applicant here
carmot <claim the bensfit of hiz promotion in the PE project
cn being sznt back to.his carent depavtment.

14. Th,

it
o

applicant's fvrthesr case, howsver, iz that the
rezpondents have not indicated who are all zeniorz to the
applicant awaiting promotion in the pavent department Jue
to which factor his appointﬁent o the pozt of TCM Grade-
ITT iz b=ing denied in the pa arent department. Althouagl the

]

Senicrity
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rezpondents have indicated the applican

mznt, th2 applicant haz not

(_|

position in the pavrent Jdepari
categorically vebutied that poszition. It was, therefore,
for him to unzquivocally afdfivm that there were no seniors

awaiting promoticon on the s=aid  post in the  parsent

Tribunal'as divectiona for
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department. Az 1egs

rzgularigation of the applicant, it appears that when the

u

Trikunal'z order wa
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pazsed on 10.1.1995 (Ann.24), the

applicant was working in the FE project and the diraction

cf the Tribunal was with vegards £o the applicant's

consideration for reJulavrisation on the posit of TCM Grads-

~

ITI in the z2aid Deparvrtment. However, ws avre of Lhe view

ui

that regardlezz of vhere the applicant was working when the

.

Tribunal izswued Airsections vide its order Ann.242 in 0OA No.

439/593, the Airections for consideration of hig

availability of vacancy, &3 per rulsez and as per his

ne blanket ordsr
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A

the parent deparvrtmsnt on vreversion te it, vide ordsr Ann.Al

-10-

dated 5.2.1996 merely because he was holding the s£3id post
he PE project afizr having faced regular aelecticon for
the =2aid post there. He shall Lake hizs place in  the
geniority list atb a position at which he stood =t the time
of hiz transfer to the PE project. We, however, Aivect that

if any person$ junior  bo the applicant in hiz  pavent

department i.e. the Engineering Departmsnt of the Divizion,
have alvezady keen promoted to the post of TCM Grad:-IIT or
any other higher post than that held by the applicant at.
the time of hiz transfer to fhe PE project, the: applicant
shall alzo he subjected'to the procezs of selection for the

"zzlection" may

g2id highsr post held by his juniors. Such
be on ths bkasiz of merit or sellnr1ry—ﬁum—£1tn&ca, as may
‘have been laid down in the vules. If he iz found zuitable
duringy th

2aid process of ", he shall be grantaed

15

promotion we=.f. the date from which his immediatse junior
haz bkeen Jgrantzd promotion to a higher post. In other
-l.

words, the absence of the applicant £rom  the parent

on transfer/deputation to the PE project would
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not zct to hiz diz-advantage via-a-viz his juniors in the
parenit dzpartmenit. Whil:s giving thes:z Jdirections wey
however, malte it ocleavr that the applicant shall have to

process of
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face
dzpartment in aczordance with the 1=ic Aown tnles (whether
it may ks z=zlection on merit or by szniority-cum-fitneas)
and the z:zlection tesk already paszed by the applicant in
the FE project will not mean that he already a2tands
gelected for the post of TCM Grade-IIT or any obhsvr highszr
pos2t  in the pavent dspavtment. The Leas:nf for  this
clarification iz that he, whils zesking promotion in the
pa“entrdepartment, haz to compete with bhoss who are in the

gams 3eniority liszc in which the applicant has been placed

/B
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in the parent department.

iz dizposed of  accordingly. The interim
direction a

)

ibunal on 2.%,1996
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tands
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vacats H) 3 ke

K\phare

(Gopal Krishna)

Vice Chairman



