
"' \, 

j 
~· 

IN THE; CE;NI'RAL AJ)MINISTRi'cr IV'"~ 'rRIBUNAL, 

J A I.i?UR. BENCH, J AI.S:>UR 

1. OA 432/~ 
Date of Dec is i::>n: ,.1 ( ~ ( J,A.N'L-

Gir ish Kumar St1arma, Sr. I'OA O/o Chief General Manager 

·relecom., Rajastnan 'relecom Circl·e, J'aipur • 

• • • Applicant 

v e r s u s 

1 • union of Ind ia through secretary, 
Ministry of 'relecarn., Sanchar Bhawan, 
New Delhi. 

2. Chief General Manager Telecom.,, 
Rajasthan Telecom Circle, 
Sardar Patel Marg, Jaipur 

3. Sh. R. K. Chawla, Sr .. TOA fJ/o Chief General 
Manager Telecom,, Raj a~::: than 'l'elecom circle, 
Sardar Patel Marg, Jaipur 

••• Res Po ndents 

2. OA 619L96 

Bari Narain Naraniya, Sr. 'I'OA., O/o Chief General 
Manager ·relecom, Rajasthan ·relecom Circle, Jaipur • 

v e r ·s u s 

1. Union of India through Secretary, 
Hin. of Telecom, Sanchar Bhawan, 
New Delhi. 

2. Chief General Manager, 
Raj as than 'relecom Circle, 
Sardar Patel Marg,. Jaipur 

3 •. Sh. V.D .. Gupta, Sr. TOA, 
O/o Ct1ief General Manager 
·relecom, Rajastnan Telecom Circle, 
Sardar Patel Marg, Jaipur 

• • • Applicant 

••• Respondents 

• • 2 •• 
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Mr. K.S. Sharma, counsel for the applicants. 

Mr. Bhanwar Bagr i, counsel for the respondents. 

C .C.H.i'::uvi : 

HON' BLE MR. S .. K,. AGARWAL, J'UDlCIAL MJ!;,MBER 

HON' BL& ME .. • A .. f' • NA(;RgrH 1 ..i\DM.. MEMBER 

ORDER 

( PBR HGN' BLE. MI< ... .l~ .. P,. NAGRA:l'H, AJ)M .. MEMBER ) 

The controversy involved in these two cases is 

same and the relief sought by the two ap.)licants is 

similar. 'rherefore, tnese are being decided by this 

common order. 

2. The applicants are working as Sr. T0As, 'IJltlO are 

seeking pay protection witn reference to the pay of 

their next junior. In the case of applicant Gi~ish 

Kumar Sharma of OA 432/96, his next junior is R.K. Chawla, 

respondent No. 3 in that OA. In the case of Bari Narain 

Naraniya, applicant of OA 619/96, the next junior is 

V .• D .. Gupta. It is not in dispute that the private 

respondents of these two 0As are junior to the applicants 

and that they are drawing more pay on their promotion 

from TOA to Sr. TOA. \rJhile Gir ish Klimar Sharma and 

pr iv ate respondent R. K. Chawla were promoted as Sr. 'r ;)A 

on the same date i.e. 4.3 ,.96, Hari Narain J.-Jaraniya was 

promoted on 5.2.96 as against 12.2.96 in case of V.D. 

Gupta. On regular promotion to the post of Sr. TDA, 

pay of the private responc.'ients has come to be fixed 

higher than the pay of the applicants. 

3. we have perused the records of t11ese1case..s and also 
I 

heard the learn~ounsel. 
• • 3 ... 
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4. The learned counsel for the respondents, 

while conceding that the applicants are senior to 

the pr:·ivate respondents, justified the pay fixation 

on the ground that juniors had the occasion to 

officiate in higher grades prior.to their regular 

prpmotion. While fixing their pay under the rules 

their service rendered in higher scale, even though 

on ad hoc bas is, is required to be cons~@ered while 

fixing their pay on regular prom-:Jtion. The seniors 

did' no<: officiate in the higher grade prior to their 

regular promotion and thus by application of .ER-22{ I) 

(a)(l) their: pay came to be fixed lower than their 

juniors. The learned counsel stated that this, by 

itself., cannot be treated as an anomaly which may 

give a cause of action for stepping:up the pay of the 

seniors. For this view, the learned counsel placed 

relicmce on the case of jillion ~J!!Qia & Anr. :'.!· 

~waminatha~& Ors., 1997 5CC (L&S) 1;852. His plea 

was that basically the facts of the instant case are 

similar to the .. :fiifi:Jbonsidered by the Apex- court 

in R .s,wamina·than • s case. In the facts ·and 

circumstances of that case, it was held by Hon'ble 

the s.upreme court that seniors were n-:Jt entitled to 

pay protection with respect to their juniors. 

5.. ieJhile tracing out the sequence of even ts 

leading· to ad hoc appointment of the private 

respondents, though junior, to officiate in higher 
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scale earlier than their seniors, it was mentioned 

by the respondents that the cadres of Group-C and 

Group-.D staff were restructured ln the year 1993. 

Vide letter dated 23 ."l .93 {Ann ... r{./3 in OA 619/96) 

it was decided that pending appointment of officials 

to the restructured posts of ~,enior TOAs, which 

vacancies were required to be filled Up after due 

selection and training, the existing officials in 

the basic grade, who knew operation of corrputers 
to 

~re ordered ~~~Lbe promoted on local officiating 

arrangement against these vacancies. 'I1he learned 

counsel st.a~ed that the private raspondents had 

the requisite corcputer background anq hence they 

were allowed to officiate as Senior '£.::>As, while the 

applicants could not. be given this opportunity. 

6. The learned counsel for the applicants 

. ed. h' . . . . vehemently countet6>;,t is J llst..Lf.l.Cation provided by 

the respondents in respect of local' officiating 

arrangement by stating that the action of the 

respondents was totally whimsical and arbitrary. 

He said that while picking Up persons for officiating 

arrangement, no procedure or: norms were f ollOW3d. 

There was no notification indicating the requireruent 

and the respondents picked up some persons at their 

own dis crl~~ion and without ascertaining whether the 

others similarly pla~d had the neoossar:y corrput:er 

background or:{) knowledge of working on corrputers. 
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In fact, the applicants represented ac;alnst this 

action of the department on 17 .. 4.95 {Mn .A/7 in 

o;; 619/96 & Ann .1~/8 in OA 432/96) and this arrangement 

was discontinued vi de order dated 18 .10 .95 {Ann .A/9 

in both the OAs) . 'l'he pr ~ate respondents alcrigwith 

12 others were reverted w .. e. f .. September, 1995. 

Regular promot.ions came to be ordered only in 

February and March, 1996. The learned counsel 

vehenently stressed that it is not the case that 

the applicants were not available for the local 

officiating prom1.Jtions but they ;,;ere sinply ignored 

and ~.,.their juniors were pick.e'.:!fu Up in. totally 
manner 

arbit.rar.Y.. In th.is bacKground, he vehemently 
l 

stressed that no parallel can be drawn between the 

case of the applicants and the facts in the case 

of 'R. ~waminathan• • 

7. To resolve this controversy, we have to 

first determine whether ratio in tte case of 'R. 

Swaminathan • is applicable to the facts be fore us 

in these Oi\s. Pay fixation Of the Central Government 

employees is governed by Fundanental Rules. PaY 

of an errployee, on his promotiA1 to the next higher 

grade, is determined under the provisions of 

.l:R-22{I)(i::i.)(1). Lt is not in doubt that p.ay of 

the applicants on theic regular prom:.)tion as TOAS 

hos been fixed by following the steps as pres cri.b-Jd 

in this rule. rn the case of priv.ate respondents, 

. while fixing their .IJ>ay as S.enior TO.As the p.r ovis ions 
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of J:R .. 26{a) ha.v~ also been applied which lays 

down that servioa rende:r:e a on ad hoc promotion is 

taken into account while fixing the pay on regular 

promotion. It is not in dispute that in the lower 

grades, the applicants were d:r:a.wing more pay than 

the private respondents as on the date of regular 

prom:)tion, l:m~ecause of appl.i.cation of ER-26{a) 

pay of the juniors i.e. private respondents came 

to be fixed higher than tl:e applicants. 

8. The question w'!:-iich arises is that could 

the seniors claim the stepping up of their pay in 

such a sitl.lation as dest;rited abo.re. In flR ~waruinathan 

case, the Apex court observed that pay of tre 

juniors got fixed highe.t· than the seniors, not 

because of direct application of ER-22 (I) (a) { i) 

but because of applicabi.l ity of ER:.-26 to the case 

of the j Lll.1iors. This has n.Jt been coosidered as 

an anomaly under the rules as per Govermrent of 

lndia's OM dated 4.11.93. This OM has set out 

various instanots where stepping up of pay is not 

permissible. 

9. 'rhe respondents have obviously rBlied. upon 

these rules and instructions contained in OM dated 

4.11.93 for their action. we now proceed to 

examine whether the r:espondents have fixed the pay 

of t:.he juniors_, who were afforded an opportunity to 
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officiate in higher grades earlier, correctly and 
in 

legally within the framework of ru.1esL.tJ1e circunstances 

of these cases before us. ~-ve have carefully 

perused the records. we find the additicnal posts 

were created in J.993 and v ide letter dated 2 3. 7 .. 93 

it had been decided to permit purely temparo.ry 

local officiat.in9 arr:an~ment from amongst the 

eligible per:son.s who had the knowledge on::;computer 

working. There is rH:rthing on re oord(1to k show 

and nothing was pr0duced before us by tre learned 

counsel for the respoodents to indicate that before 

launch.i.ng of this local officiating arrangement 

any procedure was followed to ascertain as to which 

of the available staff had the necessary acumen 

or knowledge to be considered for ad hoc promotion. 

This arrangeffil3nt was ordered on 5 .4.95 and this 
by 

was resented a n.ummr of people who submitted 
L 

representation on 7 .4.95. The respondents are 

'silent as to why no action was taken on this 

representation. However, we do find that by order 
d.is. 

dated 18.10 .95 this arrangement was Lcontinued and 

14 officials, who were ear lier officiating as 

senior TOAs, were reverted to their substantive 

post of TOAs. on per:u:>al of this order dated 

1s.10 .95, we find that the same has been is.s I.led 

in pursuance of Telecom Directorate •s letter 

l'lo.15-22/92-1'~-I.:L(Pt.) dated 25 .. 7.94. Capy of the 

letter dated 25. 7 .94 has not :CX...:.en brought en record. 
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Howeve .r:, it is clear that the ad hoc off 1.ciating 

arrangement was made in a purely .arbitrar~l 1nanner 

and in such a sitUation the ratio in tile case of 

1R .S.waminatnan • cannot be relied upon by the 

resp onctents to de fend the i.r action. In that case, 

it was spec.J..fically observed by Hon 1 ble ttie s. upreme 

court tl:lat the juniors by virtue of ad hoc promotion 

got pay m::)l:e than their i.:>eniors in All India senicr ity. 

'l'h:i.s happened becauseQbepartrrent of 'l'elecommunications 

is d.d:vided into a nwnrer of circles within the 

L" country. The regular pr·omotions from the junior 

post to the higher past· were made on the basis of 

All India seniority. The Heads of Circles have, 

however, bE:.'€11 delegated powers for making local 

officiating arrangements based on Circle seniority 

to the higher posts against short term vacancies 

upto 180 days in the event of regular: ernpanel~£~ 

officers not being available ei:RM in that Circle. 

It was held : 

tt'l'he aggrieved employees contended with some 

j ust.ification that local officiating 

prom•.Jtions within a Circle have J:-esulted in 

their being deprived ·of a chance, to officiate 

in the highe:t" po.st, if such chance of. 

officiation arises in a different Circle. 

They hav,:; s ubmittea that since there is an 

all-India: seniority for regular promotions, 

this all-India seniority must prevail even 

while making local officiating appointments 

within any circle. The ·question is bc.s ically 

of administrative exigency and the difficulty 
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that the administrati::::m toay face if even 

short-term vacancies have to be filled on 

the bas is of all-India seniority by calling 

a person who may be sta tic.ned in a different 

cifpcle in a region remote from the region 

where the vacancy arises, and that too for 

a short duration. This is essentially a 

matterJtil of administrative policy. •:rhe onl:t 

j ustigcation for local_promoti.QBE, is their 

E,h.2£j:_Qurati en. If such vo.cancy is of a lcng 

.duraticn, there is U.Q..administrative reason, 

.. for n!&,_fOllowi!:!,g the all-India seniori t'{.:., 

Most. of the grievances of t.he enployees will 

be:µet if preper norms are laid down for 

making local offic .ia ting a: promoticns. 

Neither the seniority nor the regular prom:.)tion 

of these employees is affected by such 

officiating local arrangements. 

Appeals allowed .•t 

10. In the case re fore us, the vacu.ncies are 

certainly not short-term vacancies. It is n:.:>t tre 

case of the respondents that seniors were not 

locally available for being considered for ad hoc 

officiating arrangement. In fact, they took no 

steps to find out as to from amongst tbe locally 

available officials who had the ne~ssary knowledge 

and bacicgrouna for baing ~~~x~ permitted 

officiat.L."'lg arrangements. AS we have ob.Served 

earlier, even during argurrents there was n::Jthing 

brought to our nQti03 by the learned counsel for 

the res~;ouaents to suggest whether any procedure 
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was folJ.OWed before resorting to ad hoc offi elating 

ar6;angement5 o:r whether any rules and n::Jrms were 

laid down for the purpose. 'I'he only one single 

factor was that those who .~e workL"lg on computers 

were given the officiating Opportunity. v~h;;in it 

came to an officiating arrangement to higher grade# 

this in its-<:;:lf could nOt:. be enough justification 

as utilisation in a particular seat is not in the 

hands of the e~loyee himself. But ·,,ih~n it comas 

to extending renefit, even though an a short term 

basis, some semblance of procedure has to be 

brought on place. This cannot be left to the whims 

of -c.he local authorities • The respondents have 

explained that they had asked the Group Officers 

to obtain q,:,tlons of those working on computers 

and the date was extended Upto 2 4 .3 .95 • It was crny 

after that the officiating arrange nents were ~de. 

we have seen their communications asking for 

~ptions but these are all addressed to all the 

Group. Officers and S.,ecti<Jnal Heads(1?ud it does not 

make it clear whether the requirement was notified 

for gane.ral information of the concerned staff. 
:-;..ias 

·In fact, ~ (~' mas.S.: representat.ionlsubmitted on 

17 .4.95, ~ to which effect a clear submission 'hes 

been ma.de in para 4.2 of the O.A • .In r~ply t:.)_this 

averment, the resp c>ndents have merely stated that 

they had made efforts 'by issuing letters to the 

GroUp Off.ice .t:s to intimate the nan es of offici.als 

working on corrp uters and hav-c denied that policy of 
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pick and cho~e was adopted. There is no clarificaticn 

given as to how the representation* protesting 

against local officiating arrangements* was addressed. 

In such a situation, ~ have no manner of hesitation 

in ooncluding tllat the respondents cannot take 

shelte'r of the ratio of the case of 'R .Swaminathan •. 

11. Now we re fer to DOP'I' • s OM dated 4 .11 • 9 3 

which covers the instances which do n:Jt constitute 

an an ·..Jmaly for stepping up of pay with reference 

to juniors. ln para-2 of this letter insta.nces (a) 

to < f) have been described • In para-3 it has been 

stated that in the instances referred to in ~ara-2, 

a junior draw.ing more pay than the senior wil,l not 

of pay will not, tllerefore, be admissible. we'. have 

carefully gone .through these ins·canct:is as pre~·cribed 

in para-.2 of the said OH. Fot· the purpose of th•se 

OAS, i t;is only para. (b) which is re1evant, which' 

a reads as under : 

"<b) if a senior forgoas/refusas prom::>ti0 n 

leading to hisj unior being promoted/appointed 

t.o the higher pOSi;. ear lier, junior draws 
'· ' 

higher pay than the senior. 'l'he senior may~. 

re on deputation while junior avails of the , 
•i 

ad hoc promotion in the cadre. The increased 

paY drawn by a junior either due t•;) ad hoc 

officiating/regular servi~ rendert:!d in the 

higher posts for period earlier than the 

senior* carmot, therefore, be an anomaly in 

strict sense of the term~ lt 
\· 
.. ~-

• t, 
I 
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12. In the instant case, the seniors and juniors 

:it were both available at the same place • .It is 

not. the case that seniors refused promotion leading 

to his j un iors being promoted. This case arises 

out of purely arbitrary action of local functionaries 

of the department. In such a situation, if the 

juniors continue to enjoy the benefits given to 

them illegally and ignoring their .senior:s, '\.-/El cand~t 

permit the same by affi§'ing om:· seal of approval a 

to such an act.ion. A ~nefit .arising out of an 

a.r:·bitrary and whJ..msical action cannot be all owed 

to be per pet ua.ted. Of course, the seniors i .~ • the 

applicants have no case in so far as their pay 

f.i.xaticn is con earned .. ·· Their pay has been pr0perly 

f.:i.xed wider Rule .ER-22(I) (a) (i) with respect to 

the pay they were drawing in the lower grade. It 
I 

is only th~pay of the juniors i .e • the private 

respondents which ha::> been fixed wrongly. They did 

have the J::it::...n efit of officiating in highe.r grade 

ear lier. but that benefit was extended to them 

erro~oLIDly ignoring the seniors. For the period 

theti off ic.iat.ed, they enjoyed the benefit of higher 

pay but this cannot. be permitted to be carried over 

to the higher grade. .In fact, this is a case 

where respondent No.2 should fix responsibility on 

the authority resorting to such adhoc arran~ments 

in an arbitrary manner. The pay of the applicants, 

on the i.J::· regular promotion as Senior TOAS, is 
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required to be fixed with r6spect to the pay last 

drawn by them as •roAs ignoring the period of local 

officiating. This will also take away the cause 

of grievance of. the seniors, which they presently 

r .i.ghtly have • 

13. ln the facts and circunlStances 
~ (:-. 

of thef!e cases, 
>~.J 

as discussed above, we pass the following order : 

'''I' he OAS are dis rni.s sed as the app 1 ic an ts have 

no case fo1; stepping up of their pay. '.I:he 

respondents are directed to revise and refix 

the pay of the private respcndents by ignoring 

the periDd of local officiating while 

fixing their pay on regular promotion as 

senior ·roAs. '!'he respondents shall implement 

these directions witllin t\...O mcnths from the 

date of this order. No costs .u 

lf 
(A .. P .NAGtATH) 

1"1::: i·1il£R ( A) 


