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IN THE CENFRAL ABMINISTRAT IVE TRIBUNAL,
JAIPUR BERCH, JALPUR

Date of Decisions VY(q(;qu,.

1. D4 432/96

Girish Kumar Sharma, Sfe TOA O/0 Chief General Manager

Telecoms, Rajéstnan‘relecom Circle, Jaipur.
e s sAPPL icant
versaus

l. Union of India through Secretary,
Ministry of Telecom., Sanchar Bhawan,
iew Delhi.

2, Chief General Manager Telecom.,
Rajasthan Telecou Circle,
Sardar Patel Marg, Jaipur

3. 8he R. K. Chawla, Sr. TOA 0/0 chief General
Manager Telecom, Rajasthan Telecom Circle,
S3ardar Patel Marg, Jalpur

e e oRE€3p0ONdents

2. OA 619/96

Hari Narain Naraniya, Sr. TOa, O/0 Chief General
Manager Telecom, Rajasthan Telecom Circle, Jaipur.

e s Applicant
versus

1. Union of India through Secretary,
Min. of Telecom, Sanchar Bhawan,
New Delhi.

2. Chief General Manager,
Rajasthan Telecom Circle,
Sardar Patel Marg, Jaipur

3._ Sn. V’Da Gupta' Sr. TDF&;
0/0 Cnief General Manager
Telecom, Rajasthan Telecom Circle,
Sardar Patel Marg, Jaipur

.o JRESPONGENLS
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Mr. KeSe Sharma, counsel for the applicants.

Mr. Bnanwar Bagri, counsel f£or the respondents.

CORAM:

HON'BLE MRe S.Ke AGARWAL, JUDICIAL MEMBER

HON*BLE MR. A.P. NACRATH, ADM. MEMBER

DR L E R

( PER HON'BLE MR, A.P. NAGRATH, ADM. MEMBER )

The controversy involved in these two cases is
same and t he relief sought by the two applicants is
similar. Therefore, tnese are being decided by this

common order.,

2. The applicants are working as Sr. TOas, wiho are
seeking»pay protection witn reference to the pay of
thelr next junior. In the case of applicant Girtish
Kuﬁar Sharma of DA 432/96, his next junior is R.K. Chawla,
respondent No. 3 in that OA. In the case of Harl HNarain
Naraniya, applicant of 0A 613/96, the next junior is
Vebe Gupta. It is not in dispute that the private
respondents of these two OAs are junior to the applicants
and that they are drawing more pay on their promotion
from TOA to 8r. TDA. While Girish Kumar Sharma and
private respoindent R.K. Chawla were promoted as Sr, TDA
on the same date i.e, 4,3.96, lari NarainvNaragiya was
promoted on 5.2.§6 as against 12.2.96 in case of V.0,
Gupta. ©n regular promotion to the post of Sr, TOA,

pay of the Priﬁate respondents has come to be fjixed

higher than the pay of the applicants. -

3. we hgve perused the records of thésﬁcasasand also

heard the learned counsel.
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4 The learned coﬁnsal for the respondents,
while conceding that the applicants are senior to
the private respondents, justified the pay‘fixaticn
on the ground that juniors had the occasion to
officiate in higher grades prior to their regular
promotion. While fixing their pay under the rules
thelr service‘rendered in higher scale, even though
on ad hoc.baSis, is required to be cohsiaened while
fixing.their pay oo regular prom>tion. The seniors
did motv officiate in the higher grade prior to their
regular promotion and thus by application of R-22(IL)
(a) (1) their pay came to be fixed lower than theilr
juniors. The learned counsel stated that this, by
itse lf, cannot be treated as an anomaly which may
give a cause Of action for stepp;ngl‘up the pay of the
seniwrs, For this view, the learned counsel placed

reliance on the case of Union of India & Anr. v.

R Swaminathan & Ors., 1997 SCC (L&s) 1852 . His plea
was that basically thé facts of the ingtant csSe are
similar to the f4ifs jconsidered by the apex Court
in.Rjﬁwaminathan;s case, In the facts and
circumstances of that case, it was held by Hon®ble
the Supreme Court that seniors were not entitled to

pay protection with respect to their juniors,

5. wWhile tracing out the sequence of events
leading to ad hoc appolintment of the private

respondents, though junior, tolofficiate in higher
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scale earlier than their seniors, it was mentioned
by the respondents that the cadres Of Group.C and
Gréug_b staff were restructured in the ye=ar 19923.
Vide letter dated 23.7.93 (ann.KR/3 in 0A 619/96)

it was decided that_pending appointment of officilals
tb the restructurs=gd posﬁsofiienior TOAs, which
vacancies were required to be filled up after due
selection and training, the existidg officlials in
the basic grade, who knew oparation of compucers
were ordered @@x&é&%e promoted on locgal officiating
arrangement against these vacancies. The learned
counsel stafed that the private rsspondents had

the requisite computer background and hence they
were allowed to officiate as Senior TOAs,while the

applicants could not be given this opportunity.

6., The learned counsel for the applicants
veheinently countéfﬁ%his justification provided by
the respondents in respect of local officiating
arrangeﬁent by stating that the action of the
respondents was totally whimsical and arbitrary.
He sald that while picking w persons for officiating
arrangement, no progedure Or NOLMS were followed.
There was no notification indicating the requirenentl
and the respondents picked up some persons at thelr
own discrigiion and without ascertaining whether the
others similarly placed had the necgssary computer

background oq:}knowledge of working on computers,
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In fact, the applicants represented against this
action of the department on 17 .4.95 (Ann.a/7 in

OA 619/96 & ann.A/8 in 0A432/96) and this arrangement
was discontinued vide order dated 18.10.25 (ann.A/9
in both the oas) . The pr iljate respondents almgwith
12 others were reverted w.c.f, September, 1995.
Reguiar promotions céme to be orderxed only in
February and March, 1996. The learned counsel
vehemently stressed that it is not the cése that
the applicants were not available for the local
officlating promocions but they were simply ignored
and k:their juniors were picke’\';%) up in totally
arbitraz%;nann this background, he vehemently
stressed that no parallel can be drawn betwsen the
case Of the gpplicants and the facts in the case

of 'R Swaminathant .

7 To resolve this controversy, w2 have to
first determine whether ratio in the case of R,
Swaminathan' is gpplicable to© the facts hbefore us
in these OAs. Pay fixation of the Central Government
employeses is governed by Fundamental Rules. Pay
of an employee, on his promoti:n to the next higher
grade, 1is determined undex the provisionsg of
R-22(I)(a) (%) « It is not in doubt that pay of
the applicants on their regular promotion as TOAs
has been fixed by following the steps as prescribed
in this rule. In the case of private respondents,

~while fixing their pay as Senior TOas the provisions
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of FR-26(a) have also been applied which lays
down that service rendered on ad hi'-ac promotion is
taken into account while fixing the pay an regular
promotion., It is not in dispute that in the lower
grades, the applicants were drawing more pay than
the private respondents as on the date Of regular
promotion, bu@ecause of application of R-26(a)
pay of the juniors i.e. private respondents came

to be fixed higher than the applicants,

8. The qmsf.ion which arises is that could

the seniors claim the stepping wp of their pay in
such a situation as desgribed above . In PR Swaminathan
case, the Apex Court observed that pay ©Of the
juniocrs got fixed higher than the seniors, not
beczuse of direct epplication of R-22(I) (a) (i)
but because of applicability of .26 0 the case
of the juniors. This has not been considered as
an anomsly under the rules as per Government of
India's OM dated 4.11.93. This OM has set out
various instances where stepping up of pay is not

perumlssible.

9. The respondents have obviously relied uwpon
these rules and Lnstructions contained in OM dated
4.11.93 for their action. uWe now proceed to

examine whether the respondents have fixed the pay

of the juniors, who were afforded an opportunity to



Xl

%

officiate in higher ¢grades earlier, correctly and
in

legally within the framework of rules, the circumstances

of these cases before us. We have carefully
perused the records. wWe find the additional posts
were created in 1993 and vide letter dated 23.7093
it had been decided to permit purely temporary
local officiating arrangement from amongst the
eligible persons who had the knowledge ofcomputer
working. There 1is nuthing on re cordiito R show

and nothing was pruduced before us by the learned
counsel for the respondents to inqicate that bafore
lawching of this local officilating arrange ment

any procedure was f£ollowed to ascertain as to which
of the available staff had the necessary acumen

or knowladge to be consides;‘ed for ad hoc promotion.
This arrangsment was ordered on 5.4.95 and this

was resentedtg namer of people who submittegd

representation on 7.4.95. The respondents are

‘silent as to why no action was taken on this

representation. However, we do find that by order
dated 18.10.9% this arrangement w&szgéitinued and
14 officials, who were earlier offiéiating as
Senior TOAs, were reverted to their substantive
post of TOAs. On perusal of this order dated
18,10 .95, we find that the same has baen issued

in ﬁursuance of Telecom Directorate'’s letter

NO.15«22/92 T ~-IL(Pt.) dated 25.7.94. Copy of the

letter dated 25.7.24 has not peen brought on record.

)
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However, it is clear that the ad hoc officiating
arrangement was made in a purely arbitrary wannex

and in such a situation the ratio in the case of

R Swaminathan' cannot be relied upon by the
respongents to deﬁand tieir action. In that case,

it was specrfically observed by Hon'ble the suprene
Court that the juniors by virtue of ad hoc promotion
got pay more than their seniors in g}l India seniarity.
This happened becausePepartment Of Telecommunications
is divided into a number of circles within the
country. The regular proﬁotions from the junior

post to the higher post were made on the basis of

‘All india éeniority. The Heads of Circles have,
however, been delegated powers for maeking local
officiating arrangements based on Qircle seniority

to the higher posts against short term vacahciés

upto 180 days io the svent §£ regualas empanelﬁ%@fg
officers not being available ama in that €ircle.

I+ was held

“The aggrieved eaployees contended with some
justification that local officiating
promotions within a Circle have resulted in
their being deprived of a chance to officiate
in the higher post, if such chance of
officiation arises in a different Circle.
Tney havs supmitted that since there is an
all-India senliority for regular promotions,
this all-Indlia seniority mﬁst prevall even
while meking local officisting appointments
within any Circle., The question is basically
of administrative exigency and the difficuliy
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that the administration fmay face if even
short.term vacanciess have to be filled on
the basis of all.lndia seniority by calling
a person who may be stationed in a different
c:@cle in a region remotefrom the region
where the vacancy arises, and that too for
a short duration. Thié is essentially a

matter Of administrative policy. The onl

justificatioh for loca)l promotions is their
short duration., If such vecancy is of a lang
durgticn, there is no administrative reason
for not following the all-India Seniority.

Most Of the grievances of the employees will
bemet if proper norms are laid down for
making locsl officiating x promotims,
Nelther the Seniority nor the regular promotion
of these employees is affected by such
officlating local arrangements.

Appeals allowed.*

10. In the cése bafore us, the vacancies are
certai_.nly not short-term vacancies. It is not the
case of the respondents that seniors were not
locally available for being cnsidered for ad hoc
officiating arrangement, In fact, they took no
steps to find out as to from améngst the locally
avallable officials who had the Ile&&i.‘:‘:ary knéwledge
and background for being zrRxNORaa permitted
officlating arrangements. 'As we have observad
earlier, even during arguments there was nothing
brought to our notice by the learned counsel foﬁ

the rsspondents to suggest whether any procedure

4]

/



»,

- 10 =

was followed befare f@sorting to ad hoc officiating
ar@angert‘ents or whether any rules and norms were
laid down for the purpose. The only one single
factor was that those who fgre working on corn;)utérs
were gilven the officlgtiug opportunity. whan it

came to an officilating arrangement to higher grade,

this in itself could not be enough justification

as utilisation in a particular seat is not in the
hands of the employee himself. But when it comes
to extending benefit, even though on a short term
basis, some semblance of procedure hdﬁ: to be
brougifat on place. This cannot be left to the whims
of the local authorities . The respondents have
explained that they had asked ti’lé Groun foi.cers
to obtain options of those work liig on computers

and the date was extended Upto 24,3.95. It was omly

after that the officliating arrangements were made.

we have seen their communications asking for
options but these are all addressed to 'all the
Group Officers and Si.,écticmal Heads@and it does not
vmake it clear whether the requirement was notified
for general information of the concerned staff.

~nas
In fact, whessse T vhass represantationzsubmitted on

REEA .
17 «4.95, @ to which effect a clear submission hes
bzen made in para 4.2 of the va. In reply to. this
averment, the respondents have merely stated that
they had made efforts by issuing letters to the

Group Officers to intimate the nanes of officials

wOrking on computers and have denied that policy of

-
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pick and choGse was adopted. There is no clarification
given as to how the representation, protesting
against local officlating arrangements, was addressed.
In such a si't:uation, we have no manner Of hes itation
in concluding that the respondents cannot take

shelter of the ratio of the case of 'R .Swaminathan',

11. Now we refer to DOPT's OM dated 4.11.93
which covers the instances which do not constitute
an anoamaly for stepping up of pay with reference
to juniors. In para-2 of this letter instances (a)
to (f) have been described. In para-3 it has been-
stéted that in the instances referred to in para-2,

a junior drawing more pay than the senicar will not

ﬂﬁ‘sa’\—:ﬁ—*‘.';—?fﬁ"'";'é- .
ganstitutezan anomely. In such cases, Stepping up
2 -

of pay will not, therefore, ke admissible. we have

1

carefully gone through these instancas as pres;:»;-cribed

in para-2 of the said OM. For the purpose of thése

ons, it{ls only para (b) which is reievant, which

& reads as under g
* (b) if a senior forgoes/refuses promoti;?n
leading to hisjunior being promoted/appoinﬁfed
to the higher post earlier, junior draws |
higher pay than the senior. The senior may
be on deputation while junior avails of the _-
ad hoc promotion in the cadre. The increasegd
pay drawn by a junior either due to ad hoc \
officiat ing/regular service rendered in the 3.
higher posts for period sarlier than the &
senior, cannot, thersafore, e an anomaly in
strict sense of the term™
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12. In the instant case, the seniors and juniors
2 were both available at ths same place. It is

not the case that seniors refused promotion leading
to his juniors being promoted. This case arises
out of pﬁrely arbitrary action of loczl functionaries
of the department. In such a situation, if tle
juniors continue to enjoy the bencfits given to
them illegally and ignoring their .semiars, we caniddt
permit the same by affifing our seal of approval x
to such an action, &4 kenefit arising out of an
arbitrary and whimsical action cannot be all owed'
to be perpetuated. Of course, the seniors i.e, the
applicants have no case iﬁ so far as their péy
fixation is concerned.  Their pay has been properly
fixe‘d under Rule ER-22(I) (a) (1) with respect to

the pay they were drawing in the lower grade. It
is only the{Spay of the juniors i.e. the private
respondents which has been fixed wrongly. They did
have the benefit of officisting in higher grade
earlier but that benef it was extended to them
errdflecusly ignoring the seniors. Far the period
they off iciated, they enjoyed the benefit of higher

pay but this cannoct be permitted to be carried over

to the higher grade. In fact, this 1s a case

where respondent No.2 should fix responsibility on
the authority resorting to such adhoc arrahge ments
in an arbitrary manner. The pay ©f the applicants,

on their regular promotion as Senior TOAsS, is

P



required to be fixed with respect to the pay last
drawn by them as TOAS ignoring the period of local
officiating. This will also take away the cause

of grievance of the seniwrs, which they presently

rightly have.

3. In the facts and cilrcumstances of tl{elae cases,

as discussed above, we pass the following order

&

*"The 0AS are dlb missed as tle applicants have
no case for stepping up of their pay. The
respondents are directed to revise and refix
the pay of the private respodents by ignoring
the perimdk of local officiating while

fixing thelr pay on regular promotion &s
Senior TOAs. The respondents shall implement
these directions within two wmanths from the

date of this order. NO costs.”

-

(4.0 JNAGRATH) £ (8 JKAGHRWALY .
Mo MBER (&) MLMBER (J)




