I11 THE CEUNTRAL ADMIIIISTRATIVE TEIEDIAL,

JAIPUR BENCH, JAIPUR

Date of order: 28-10-1596
OA No.422/1996
Hanos Ram Sharma _ .. Applicant
Versus
Unicn <of India and Ors. .. Pespondents

Mr. V.F.Mishra, ccounzel £or the aprplicant

Hon'hkle Mr. G.FP.Sharma, Administrative Member
Hoen'kbls Mr. Fatan Prakazsh, Judicial Membier
ORDER

Per Hen'kle Myr. OJF.Sharma, Administvative Member

In thiz application under Sectiqn 12 of the
Adminiztrative Trikunala Act, 192%, &hri Uanco  Bam
Shatma has prayed that the pansl Azked 16th July, 96
(Ann.Aé) by which persons other than the applicant wers
placed on the zel=zct panel for the post of C.T.T. =cale
nz. CO000=-37000 (BE) on a provizional basis, may be
quashed. He has further prayed that consequent on

quashing of the aforesaid panzl, the crder Aated 19.7.96

(Ann.A7) by which the applicant has been rveverted from

the poat of CTI, which waz held by him on adhoz basis,

may also be dsclared to ke ineffective and the applicant
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may deemzd to have besn halding  the gforesaid poet
continously untiLz replaced by a candidate selscted in a
valid gelaction by a fresh zelection board.

z. Eriefly, the facta of the case as stated Ly the

applicant, are that after he was appointed in tha
Railwayas as Ticket Collector on G.12.1962, he got
promotiong from time £o Eime wnd was further promoted

subztantively to the post of Travalling Tichket Inspector
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a2 a result thersof, the applicant has Lezen Jdeclared a
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(TTI) ecale Rs. 1600-2660 in May, 1282, While holding

the aforezaid post of TTI he was further promoted on

adhoc basisz Lo tQXJLva of CTI gcale Fa. Z2000-3200 on
a

17.5.1996, in —m. @ hiz toarn 38 per geniority and

gnitability. The post of CTI iz a =zelection post to be

£filled up by a positive ack of sslection for which

lection teat and viva vaooe atre preacriked. In the
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ranzl prepared vide Ann. A6 dated 16th JInly,26, which is
dzzcrikbed as provigional, 11 candidates wers infl ded
cut of which, according t£o the applicant, onz kzlongs to
22 and cne to 8T. The applicant's name iz not included
in the af:;esnid pansl. The appiicant hal earlier alzo
filed an ©OA, Mo, 29/95 challenjing an =zarlisr selzction
for the post of CTI when the applicant JAyw kbzen
prométed as CTI. |

2. The applicant's case ia tha the filing of the

aforesaid OA infuriated regpondents Mos. 2 and 3 i.e.
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enzral Manager, Wesktern Failway and  the

Divisional Commercial Manager, Western Failway, UFota and

m

failed in the =election panel based on viva vocs, for
the zecond bime, although the applicant has unblemizhed
caresr without any adversse confidential veport. The
gelection pansl _Jmp11&~« of 2 memkers and oub of theese

ST cowmmanity. Therefors,
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3 members, Z belong £
incluzion of Ethe members of the ressvved community
Letraye the biaz of the mzmker of the selesction
committze. The ap@licant haz Leen reverted from the posat
of CTI held by him on adhoc baziz on appointment of
candidates inclunded in the select pansl vide Ann.A6
dated 16th July, 1996.

4. [uring the avgumszntz the learnsd counsel for the
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applicant &atated that the genicrity list on which the
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respondents ha?e relisd for the purpose of prepavation
of =ligibility list £or promcobion o the post of CTI is
itzelf errcnesus in asmuchas it Jdoes nob take into
aceceount the Hon'ble Supreme Court's judgment in the cas=
of Ajit Singh Januja and Ors. Va. State of Punjabk and
ors., 199 (2) SLE 71. According to this Judgment and
other Jjudgments deliversd by the BEon'khls Supreme Court
on the subject, the general candidates onlgromotion ta
the higher grads from their base grads regain thei

seniority in the grade Lo which the reserved community
candidates and the Jensral Pnndqﬂa 23 have  besn
promoted. Therefores, reliancz upon Eﬁ? senicrity list
for the purposse of prepavation of 2ligqikility list faor
s2lf errveonecus. Thareforse,

T

wﬂlaxml vide
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the post of CTI iz i
acsording to him the seslection made
Ann.A6 Aated 16th July, 296, iz itzelf vfti=tec. Since
the =0 called selecied candidates have been wrongly

included in the panel at Ann.Af, the applicant cannot be
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reverted for the purpozse of aocommodating candida

shown in the select 1list Ann. A6 and thevrsfore, the

=r cccazien on 19.2.1%96  when the
matter was partly argusd by the learned counszl for the
applicant, it was pointed out to him that Pule 12(v)(b)
of the Railway Servants (Discipline and Appeal) Pules,
1965 provides for appeal being preferrsd ajainst an
order reverting a railway employes afficiating in a
higher service, grade or post Lo a lower zervice, Jgrade
or post, even otherwise than as a penalty. Thse learned

jcank had undertaksn Lo 2tud rhe
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rules in thiz regard and to address us on the zubject.
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Today he addrezzed uz on this point. H: 2ftated thak this
ule iz applicakle only where promotion has been grantes
on substantive khasie and not on adhos bazis. Only wheare
the applicant has been appointed on a substantive post
and has therefore acquived a prescriptive right to hald
the post, iz it necesssry for him £o €ile an appeal
againzt an order reverting him to a lower posz Az far
as the applicant is concerned, he was promotesd only on
adhoc basis: He‘also cited befofe uz a judgment of the
Hon'ble Suprems Court in Satpsl and Others Va. Skats of
Haryana and oithevs, (199%5) I5 ATC 208, wherein the
gelection in thakt caze was quashsd in viasw of .the
illegality in the selzciion process. He further ocited
before nz a judgment of this Bench of the Tribwnal in
Brij Faj 2ingh Ve. The Indian Council of Agricultural
Fezearch, llew Delhi and Ores. 1994 (1) =SLJ (CAT)Y 8590,
wherein selection of a particular candidate wazs held to
e patently wrongy and it waz qgquazhed becau;e irregqlar
gelezction procedure h22 Lheen adopted Ly the respondentsa.
Finally, he cited before us & judgment of the Calcoutta
Eeznch of the Tribunal in Sanki Tath Bose and Ovre. Va.
Union of India and Ors., (199¢) 33> ATC 591, wherein
treatiny certain 3¢ and 3T candidatizs as senicor to the
applicanta who were general candidates for the purpoze
of admizzion to the examination for selestion was hzld
not valid and the 32 and 3T candidates were declared

ineligible if they wevre promobed Jdns to reservations.

Feliance in this judgment was placed on the juldjyment of

the Hon'ble ZBupreme Court in FE.U.Sabharwal Ve. Union of
Indiz, (199%) 2% aTc &% 121, H: add=d that since the
entire procezs of selection was iteslf vitiated, panel

Ann.A& could not ke considered to be a valid panel and
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therefore, the candidates included therein had no right
to replace the applicant from the post of CTi held by
him on adhoc basis.

G, . We have heard the learnzd counsel for the
applicant and have also perused the macerial on record
ag alzo the judgments cited before us.

7. The applicant's main ground is that since the
geniority lizt on  which the 2ligibility list for
promoticon to the post of CTI is based iz itzelf not in
accordance with the Jjudgments of the Hon'ble Zupreme
Court, any szlection based on zuch zeniority list would

be vitiated in law. However, it iz pertinent Lo note
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that in this ©0A, the applicant has not asked for any
revizion of the senicvity lizt as zuch. Anyhow, the

srovisions of  Fule 12(vw) (k) are categorical. These

T

provide for filing of an appeal Ly a railway employes
ajainzt an ovdzr by which he has veverted while
cfficiating in & higher =zervice, grade or post £o 2
lower servicez, Jgrade or post, =ven othesrwize than as a
penalt". It iz not in dispunte that the reversion of the

applicant is not as a measure of penalty but it haz bheen

T

ordered =0 that persins includsd in the selection pansl
Ann.Al can feplace the applicant or other similarly
aprpointed adhoc candidatez. The agvument of the learned
counzel £or the applicant that this provision applisd
cnly whers promotion- has kesn made on a substantive
Lbazis has nc force. Th applicant can vaise all the
grounds  vrelating to his  grievancze in that appeal
required to ke prefezrred  against  his  veversion,
including the ground  that tﬁe senicrity lizt on the
basis of which the 2ligikility list has been preparsd is

iteelf erronscus. A

i

tatutory remedy has been provided
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under the rules and it iz the Auty of thes aspplicant to
avail himself of the remzdy Lefore approaching  the
Tribunal. We have cavefully sonzidered the ratio of the
various judgments cited before ua. As far as the
judgment in the cas= of Ajit Singh Jaﬁuja is concernsd,
no doubt it has to bk £-11lowed by the respondente bt
the applicant has himself not prayed for revigion of the
seniority list in the instant caze.

S. Az regarda the cther.juc|ments, they are all on
the question of quaghing of selection on the ground that
there was an illegality in the proceszs of zzlection. The
issue hers is Aifferent. After the candidates szlzcted

for the post of CTI wevrs inslnded in the sslect panel

vide Ann.AG dated 16th July, ©é, the applicant has besn
replaced by on=z ~f the =2elected candidatszs. This 1is

clear from item - -f the velief <laucse of the
application. Therefore, in the ~irmumstancz3, he is

required to prafer  3n appeal  ajgainzt  the  ordsr of
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reversion. The OA, at Ethis stage,
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dismizzed a:coiiézgiz,af‘the stage o
g%?}fY\v/ '

(Ratan Prakash)
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