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Per Hon'ble Mr. H.O.Gupta, Member (Adminisﬁrative)

In 'OA No.420/96, the applicant is aggrieved of

|
the inactlion iof, the respondents for not operating the

panel preparea cn the recommendaticns of the Screening

Comrmittee
1996 for

(DIG) in

has praye

to opera
Committee

same. He

in its meeting held in second fortnight of July,
| , _
orcméticn to the:post of Deputy Inspector General
I.P.S. Cadre of‘Pajasthan Stafe. In relief, ‘he
d fcr appropriate directions to the respondents
te ;he panel as prepared by the Screening
and also to restrain them for reviewing the

has élso prayed that the respondenté be directed

te pfomote the applicant to the post of DIG w.e.f. the

date of
consequen
promotion

order dat

Committee
date his

conseqguen

2.

brief, is

2.1

Services

occurence of the first vacsncy with all
tial benefits. It has also been prayed that
orders of respondent Nos. 5 to 8 as ordered vide
ed 29.8.96 to the post of DIG QaY'be quashed and
ts be directed to hold the Review Screening
and to promote him to the =aid post fromr the

junicrs were promoted i.e. from 29.8.96, with all

tial benefits.

The case of the applicant as wade cut, in
that:-
Having been declared =esuccessful in the Civil

Examination 1980, he was éppointed to the 1IPS

vide order dated 30.3.82 and was allotted Rajasthan cadre.

He was granted Senior Time Scale in 1985 and thereafter he

L
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was promoted| to the Selection Grade of IPS carrying a pay

scale of Rs.

] For preparation of

4500-5700 w.e.f. 1.7.94.

the pénel for thevpost of DIG carrying a pay scale cf Rs.

5100-6150, a

convened in

clear t

likely

meeting of the Screening Committee was

|

i
wo vacancies as on 9.7.96 and third vacancy was

the second fortnight of July, 1996. There were

to dccur on account of promoticn to the pest of

I.G. (Vigilance) which was vacant. The said Screening

informat
final a

1954 an

communifated any adverse entry till that time.

Committee prepared a panel and according to his

“jon, he was placed at Sl.No.l. The said panel is
nd no approval ~is required under IPS (P) Rules,
d the circular dated 4.9.89. The applicant was not

Since he

was granted selection grade of IPS vide order dated 7.9.94

w.e.f.

meritorfious and there is

1.7.94, he has every reason tc believe that he is

nothing against him upto 8.9.94

and thereafter also he was not communicated any adverse

remarks

till date. Being seniormost and found place at

Govern

by ope

No.l ij'the'panel and the vacancies being available, the
e

nt was under obligation to fill up the vacancies

rating the panel. Despite two clear vacancies

availabhle, the respondents have not operéted the said

panel a

nd are searching grounds to review the same tc give

undue advantage by giving promoticons to Jjunior officers.

Since
final,
2.2

for th
'advers
either

ACR is

the panel prepared by the Screening Corrittee is

no review is permiesble.

He made enquiries and ceme to know that the ACR
e yeaf 1994-95 . was not under the grading cof
e' and, therefore, he was nct cormmunicated anything
by the reviewing officer or by the DOP. The said

now being treated/made' adverse by the 'accepting

32— |
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authority whfch is centrary to Rule 4, 6 and 6(a) of the

All Indila Service (Confidential Rolls), Rules, 1970 as
amended.yide notification dated 31.7.93. A bare perusal of
the rulels alongwith the selection criteria dated 4.9.89
Qould reveal that the entire process is to be completed
before the First of July i.e. the crucial date cof
eligibility and till the holding cf the meeting, the
applicant was not communicated any adverse remark.
Therefcre, the questicn  of review does not arise at all.
The ACR| of 1994-95 cannot be made the basis for review
afﬁer the crucial date of 1.7.96. The uncommunicated ACR

cannot be made basis for review and the gquestion of

communication of the same after the meeting, is wholly
arbitra%y'and contrary to the rules.

2.3 | He ceme to kneow that the proceedings of the
Screenjﬁg Committee are being reviewed and, therefore, he

sent a ﬁotice of demand of justice on 12.8.96 but no reply

~was received and the respondents convened the Screening

Committ%e meeting‘on 26.8.96, préparedla fresh panel and
promoteé four officers junior to the applicant'on 29.8.96.
The res{ondents later on revealed that when the Screening
Committ?e met on 17.7.96, the ACR for 1994-95 was not
availab?e. The ACR for 1994-95 having been available and
there qeing adverse remarks, the Screening Committee in

|
its meeting of 26.8.96, did not find the applicant fit for

promotibn to the post of D.I.G.

3. f The main grounds taken by the applicant are
1

that:— |

3.1 I The inaction on the‘part cf the respondents for

not oﬁerating the panel prepared by the Screening

Committee in its meeting of July, 1996 for the post of

/&,//
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DIG, is contrary to the rules and instruction thereof.
Further initiation of review proceedings on the basis of
the some adverse material, which came in existence or
treated adverée after the dste of meeting of the =said
Screenfing Committee, ig contrary to the selection criteria
dated | 4.9.89 apart from being highly unreasonable,
arbitriary and discriminatry.

3.2 -' He was granted selection grade vide order dated
8.9.94 w.e.f. 1.7.94, therefore, the applicant has every
reason to beiieve that he is meritorious and there was
nothing against him upto 8.9.94 and thereafter also he was
not ccmmuniqated any adverse remarks till the date of the

meeting of Screening Committee. In the aforesaid facts and

circumstances, he has every reason to believe that he has

been iempanelled at Sl.No.l being =seniormost and the
1

Goverﬁment is under cbligation to fill .up the vacancies by
operating the panel. The Government has not operated the
pane]i despite two clear §acancies and they are now
searc?ing grounds of review to give undue advantage to the

junior officers.

3.3 According to his information, the ACR of 1994-

|
95 was submitted by him in time and was reviewed in time

and it was not under the grading of 'édverse', therefore,
the séme was not communicated to him either by the
revie%ing officer or by the DOP. The said ACR is now being
treat%d as adverse, which is contrary to Rule 4, 6 and
6(a) Bf the All India Service (Confidential Rolls) Rules,
1970.; |
3.4 | The entire selection process is to be completed
befor; let of July as the same 1is crucial date cof

|
eljgiPility and till the holding of the meeting, the

)g//
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applicant | wae not comrunicated any adverse remarks.

Therefore, the question of review does not arise at all

and the said ACR of 1994-95 cannot be made basis of review

after the crucial date of lst July, 1996. Even if, the

same was |communicated before the meeting cf the Screening

Committee! then also the same cannot be made use of unless

an cpportunity for filing representation is given and the

same is |decided. On account of the basic principle of

consideration of the adverse remarks only in case the

particu1a€ ACR attained finélity after giving the

opportunity to submit representation and final decision is

taken thereon. Since he was not communicated the adverse
remarks of 1994-95 till the date of the meeting cf the
4Screéning Committee and therefore, the =ame cught not to
have be#n considered by the Screening Cormittee.

Consequently, the .applicant has been superseded only on

6f

the grodnd considération of uncormunicated adverse
i

remarks.- |

3.5 . i The respondents prepared a fresh panel for

promotioﬁ to the post of DIG in violation of the interim
direction dated 13.8.96 of the Hon'ble Tribunal and also
passed the order Jated 29.8.96 promoting respondent No. 5

to 8[ wh

0 were Jjunicr to the applicant to the post of DIG

whereas |the applicant, who is senicr to all the four

o ‘
respondeﬁts, .was not promcted. Instead of communicating
|
the advefse remarks in the ACR of the year 1994—95 to the
applicaht-in order to enable him to submit representation,

the respondents convened another meeting of the Screening

Committeg on 26.8.96 promoting respondent Nos. 5 to 8; whe

were Jjun

claim fo

ior to the applicant, in order to jeopardise his

r promotion. Therefore, the promotion order dated

L —
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29.8.96 is liable to be guashed and set-aside.

3.6 The applicant was communicated adverse ACR of

1994-95 |after a delay of more than 17 months, therefore,
: dered _

the same shculd not have been ccnSisl by the Screening
1 .

Committee while considering the applicant's case for
|

promotién to the post of DIG.

4, The respondent Nos. 2, 3 and 4 have filed
reply. Briefly stated, they have submitted that :-

4,1 The recommendations made by the Screening
Committee for promotion to the post of DIG were submitted

to the |competent authority for approval. However, it was

fcund ?y the competent authority that the ACR of the

applica#t for the year 1994-95 which was relevant and alsc

i

enable | him to submit representation. The ccmpetent
|

authori%y, therefore, desired that after the decision on

[ '
adverse! was not placed before the Screening Committee to

the reﬁresentation of the applicant, another meeting of

the Scﬁeening Committee should be held. It is, therefore,
submittled that no panel has been prepared and as such the
guestion cf not operating the panel does not arise.

4.2 The function of the Screening Committee is to

assess (the suitability of the officers for promotion and

make recommendations. The .Screening Committee 1is not
empowe%ed to prepare the panel by . itself. The
recomméndations made by the Screening Committee are
requiréd to be approved by the competent authority as a
generai princjple. The scope and extent of the IPS (Pay)

is quite different and dces not cover the subject

|

Rules

matter| under consideration. As regards the circular dated

4,9,.89) it is estated that it ie in the nature of

1t
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guidelines| and the absence of the provisions therein

regarding | the approval of the pasnel by the competent

authorityiwill not maké the récommendafions made by the

Screening?Commjttee as a panel for promotion. Since there
such :

is no,/pr?vision in the eaid circular,. the consolidated

1
instructions issued by the Department of Personnel and
? _

| :
and as per Para 16.1 thereof, the recommendations of the

Training in their O.M. dated 10.4.89 will be applicable
D.P.C. whiich are advisory in nature, are required to be
duly apprecved by the competent authority.

4.3 It is submwmitted that the adverse remarks in the

"ACR for | the year 1994-95 were communicated to the

applicant| vide DO letter dated 24.8.96, & copy of which

was sent |to him vide letter dated 6.9.96 (Ann.A/H to the

OA). The |allegation of the applicant that the respondents
|

are now: searching grcunds of review tc give undue

advantage to the junior officers js not only false but is
also ma#icious. Further, since the said ACR of the

applicand for the vyear 1994-95 was not before the

Screening Committee and that the same was not communicated

to him, the recommendations made by the Screening

Committe? had not been approved by the competent

authorit&.
|
|

4.4 It is further vrelevant to mention that the

l
applican# has submitted his representation dated 23.9.96
against | the aforecaid adverse entries and the said
represen%ation was duly and properly considered by the
competent aufhority and some of the entries had been
retained;as adverse and some had been treated as advisory
remarks;only and the remarks regarding the integrity had

been expugned and the integrity certificate was ordered to

be restored. The decision was conveyed to the applicent

| SL/»
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vide letter dated 6.3.97 (Ann.R1). Accordingly, a final
decisgion on the ACR for the year 1994-95 has been taken

after givi¢g proper opportunity to the applicant.

4.5 }This Hon'ble Tribunal vide its order dated

13.8.96 héd restrained the respondents from taking any
further step for revision of the panel. The order of the
Hon'ble Tribunal is reproduced below: -

1 "in view of the above, 'short notice Dasti' be

| issued to Respondent Nos. 2, 3 and 4 and to
file a =short reply on 22.8.96 before any
fufther steps’ are taken for the apprehended

revision of the panel, it already not taken,

which is said to have been prepared cn or about

secoﬁd fortnight of July, 1996.f

' In their short reply, the respondénts had
submittedjthat the panel for. the post of. DIG had élready

|
been forﬁed and the s=same was being reviewed. It was
further ciarified thét the Screening Committee had met on
18.7.96 and conéidered the cases of all eliglble officers
including}the.applicant for promction to two posts of DIG
and the 3said recommendations had been sent to the
competent| authority for approval. It was, therefore,
submitted beforé the Hon'ble Tribunal that no panel for
prowotionlto the post of DIG has so far been formed. It is
further éubmitted -that -thereafter the adverse remarks
reccrded #n the ACR of tﬁe applicant for the year 1994-95
had been?communicated to him vide DO letter dated 24.8.96
and ther%after another meeting of the Scfeening Committee
was held on 26.8.96 wherein the cases of eliglble officers

including the applicant were considered and the Screening

Committee] found the applicant as not fit for promotion on

| o
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account| of the adverse entry in his ACR for the year 1994-

95. Thg Screening Committee found other four officers fit
|
for prbmotjon. The competent authority approved the
|
recommeﬁdations‘of the Screening Committee and promotion
orders :of four officers were issued on 29.8.96. The
decjsiob of the competent authority on the representation
made by the ap?licant could not be taken within the
\ ‘ stipulaped time as the Chief Minister had undergone by-
péss sﬁrgery and on the said ground, this Hon'ble Tribunal
was pleased to grant extension from timé to time. The
decisioh of the competent authority on the representation
| .
rade bﬂ the applicant‘has been communicated to him vide

y . letter | dated 6.3.97. Thereafter the meeting of the

Screening Committee was convened. It is further submitted

that the applicant has since been promoted to the post of
DIG (P)}in the pay scale of Re. 5100-6150 vide order dated

8.8.97 (Ann.R2).

5. Heard the learned counsel for the parties and
e perused the record.

5.1 j During the course of arguments, the learned
counsel!for the applicant, Shri P.S.Asopa, submitted that
the reckmmendations of the Screening Cormittee aré final
and in %he nature of panel and the State Government has no
authori#y not to operate this panel or has authority to
promote?other persons excluding the name of the applicant,
who, adﬁittedly was placed at No.l position of the panel
prepared

/by the Screening Committee in its meeting held on 17.7.96.
The private respondents, who are Jjunior to the applicant,

have been promoted to the prejudice of the applicant and

the authorities/Screening Committee cannct take into

JC;7’




Py
account the uncbmmunicated remarks in the ACR and aleso
without waliting fer 'the final dieposal of the
representati@n. He also submitted that the main remark
with regardgto integrity has been expunged and, therefore,
the action; of the respondents of not promoting the
applicant was not in order. The very fact that the adverse
remarks with regard to integrity was expunged and scme
other adver%e remarke were also expunged, the action of
the responaents in prowmoting Junior officers Dbefore
disposal oé hie representation is illegal. He further
submitted  that keeping some cf earlier remarks while
disposing of the representation is meant to Jjustify their
earlier ac?ion wherein the applicant was superseded. He

1 ,
also submifted that the respondents have nct obeyed the

interim direction of the Tribunal and went ahead with the
promotion of the juniors which shows malafide intention of
the respondents. The applicant was not found fit in thel
DPC held iﬁ 1996 but was found fit in the DPC held in 1997
based cn the adverse remarks in the ACR for the year 1994-
95. Since éhe applicant was promoted in 1997 based on the
1994-95 report which had adverse remarks, thére was no
reason not | tc promote the applicant in 1996 when the same
report was%said to be considered. The last contention of
the learned counsel for the applicant is that as per the

Ministry o% Home Affairs letter of 4.8.89, the applicant
I

was requjﬁed to be considered for promotion after two

subseguent | years' ACRs i.e. for the vear 1995-96 and the

year 1996—@7, but the applicant was not considered in the
i

reeting of:May, 97 when two ACRs were available.

5.2 ' The learned counsel for the respondents relying

on the submissions made in their reply also produced ACRs

| &
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and minutes %f the various meetings of the Screening
Committée in sﬁpport of his contention.

5.3 We;have carefully considered the submissions of
the rival|parties and also perused the record submitted by
the learned counsel for the respondents.

5.3.1 It is an admitted fact that four juniors of the
applicént were promoted to the post of DIG based on the
Screening| Committee meeting held on 26.8.96. It is also

admitted {fact that the respondents expunged the remarks

about the integrify and cleared the integrity of the
applicant 'but retained certain adverse remarks while
disposing of the representation of the applicant vide
their or%er dated 6.3.97 (Ann.R1l). It is also a fact that
the applicant was at Sl.No.l of the list of officers found

fit for| promotion by the Screening Committee in its

meet ing held on 18.7.96. It is also seen from records that
the applﬁcant was not found fit by the Screening Committee
in its Teetlng of 26.8.96 and also in its review meeting
of 8.3.9P held after the disposal of.the representation of
the applicant_ on adverse remarks. As seen from records
that another Screening Committee meeting was held on
8.5.97 but the Screening Committee did not find him fit
for prowotion due to adverse entries in the ACR. Basea on
the representation of the applicant, yet another meeting
of the [Screening Committee was held on 22.7.97. His case
was congidered in fhis meeting based on the Ministry of
Home Afffairs letter dated 4.8.89 which provides that an
officer who was not included in the panel in the first
instance should be eligible for reconsideration after
earning| two more ACRes. The respondehts have submitted that
two subsequent ACRs in respect of the applicant i.e. for

the years 1995-96 and 1996-97 had since been received and

%
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after considering the ACRs and other relevant record, the
Committif found the applicant suitable for promotion as

DIG. Th

applicant was promoted vide order dated 8.8.97

(Ann.R2). Based on the Screening Committee meeting of
8.5.97, | four officers Jjunior to the applicant were
promoted.

5.3.2 We' find force in the contention of the learned
counsel;for the applicant that the respondents have not
complie? the interim order dated 13.8.96. They had gone
ahead %o approve the revised panel prepared by the
Screeni#g Committee in its meeting of 26.8.96 excluding
thé name of the applicént and promoted hie juniors vide
order dated 29.8.96. We ére unable to agree with the
contention of the learned counsel for the applicant that
no appqoval of the minutes of the Screening Committee is
necessary. Whether minutes of the Screening Committee is
termed ;as a select list or a panel, unless these are

approvgd by the competent authority empowered to appoint
on pgomotion, the promotions cannot be ordered
straightaway based on the select list/panel prepared by
the Screening Committee/DPC. The competent authority is
responsible to ensure that 1laid down rules/instructions
are ‘observed before ordering promotion. Since the
compet%nt aﬁthority found that the ACR of the applicant
for th% year 1994-95,-whi§h was\required to be considered,
was noé before the Screening Committee, he was within his
right Jto seek review of the recommendations of the

Screen%ng Committee. As seen from record, the Screening
|

CommitFee meeting was convened on 26.8.96 after

communicating the adverse remarks dn 24.8.96 but before

these |were received by the applicant and also without

&
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waiting fo the representation of the applicant for which
45 days time was given to the applicant. The
representation of the applicant could not be available
before th? Screening Committee which met on 26.8.96. The
Screening! Cemmittee did not include the name of the
applicantjin the panel and promotion orders of four Junior
officersl;were issued on 29.8.96. Notwithstanding the
contentio? of the 1learned counsel<for the applicant, the
fact is that a few adverse remarks were finally retained
and furtﬁer that anotherADPC of the Screening Committee
took placg on 8.3.97 to review the proceedings of 26.8.96
based on|the records including the ACR of 1994-95 after
certain remarks were expunged but the Committee did not
find the:appliqant suitable as seen from the minutes of
the meet#ng.'Therefore, we‘ére of the view that since the
case of Ithe applicant has been considered by the Review
DPC based on the remarks as retained in the ACR of 1994-
95, afte? disposing of his representation, the applicant
cannot pe said to have Dbeen pfejudicéd. It is aleo
admittedéféct that subsequently the applicant was promoted
based oJ the recommendations of the Screening Ccmmittee
held on 22.7.97 vide order dated 8.8.27 (Ann.R2). From the
minutes |of this Screening Committee, it is seen that in
on 22 ToT B
the vyear l997(when the DPC was held, two more ACRs of the
year 1995-96 and 1996-97 were available, therefore as per

I
M.H.A lgtter of 4.8.89, the case of the applicant was

: i
consideﬁed and approved. Why he was not considered by the

!

Screeniﬁg Committee in its meeting held on 8.5.97 is not

| _

on record. Further there are no pleadings or relief, if
|

any., s&ught in this regard. If certain Jjunior officers

were promoted and the applicant was aggrieved in any

%
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manner, these Jjunior persons were required to be made a
perty, which is not done. In the circumstances, this
aspect can not be considered. Based on aforesaid
discussioné, we are of the firrm view that no judicial
interferenée is called for in this case and accordingly
this OA is|dismissed. No order as to costs.
1

6. In OA No.133/97 filed by the same applicant, he

has prayed!for guashing the adverse remarks in his ACR for
|

the year 1994-95 and for promoting him on the post of DIG

from 28.8J96 i.e. the .date from which his Jjuniors were

promoterd as DIG, with all consequential benefits.

. 6.1 The wain grounds taken by the applicant oare
that {
1

6.1.1 ; The ACR is written in a biased and prejudicial

manner anq, therefore, liable to be aquashed and set-aside.
6.1.2 } Based on hisv representation, certain adverse
remarks has been retained and his representation has been
disposed of without speaking order.

6.1.3 l The adverse remarks have been retained with
pre-determined mind to withhold the promotion of the
applicant

6.1.4 The adverse ACR of 1994-95 was communicated to

him after| the expiry of more than 17 months, contrary to

Rule 8 aTd 9 of All India Services (Confidential Rolls)
Rules an# the circular issued thereunder, therefore, the
same is l%able to be gquashed and set-aside.

6.1.5 j As per the interim order dated 11.9.96 passed
in OR No.420/96, the applicant is entitled for review of

{
the seledtion irrespective of the act of retention of the

adverse |remarks, on account of release of integrity

o
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certificate.

6.2 Durﬁng the course of arguments, the learned
counsel for the applicant has not brought any material to
establish [that the ACR for 1994-95 was written with biased

and prejudicial manner. Based on his representation, the

respondenqs vide their order dated 6.3.97 (Ann.Al)

expunged ;certain adverse remarks including’ the remark
i
!

about his' integrity but retained certain adverse remarks

while di#posing of his representation. The case of the

applicant. was considered by the Screening Committee in its
l

meeting held on 8.3.97 to review the proceedings of
26.8.96, as seen from the record produced by the
rgsponden#s. Therefore, the applicant's contention that he

has notl been considered after certain remarks were
|

expunged lvide order dated 6.3.97, is not correct. It is a
|

fact théﬁ the ACR for the year 1994-95 was communicated to

|

the applicant after expiry of about 17 months. It may not
be stric#ly in acccrdance with Rules 8 and 9 of the All

India Services (Confidential Rolls) Rules and the circular
|

issued thereunder, but the fact remains that the applicant

was prombted in 1997 based on the circular of the M.H.A.
dated 4:8.89. It 1is also a fact that certain adverse
remarks were retained after considering his

represenkation, and thereafter a review was also held.

|

Therefore, we are of the view that notwithstanding the
|

fact th#t there was delay in communicating the adverse

|
remarks ibut it does not call for any judicial interference

for the/reason that the delay in communicating the adverse
remarksfhas not prejudiced the applicant. In this view of
the matﬁer,~we take guidance from the Hon'ble Apex Court
order |Iated 7.3.1995 in Major General I.P.S. Dewan v.

Union of India and ors. [1995 SCC (L&S) 691. We are not
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inced of the-ground that certsin adverse entries were
ined by the respondents in the ACR to Jjustify their
ier actions in not communicating the part ACR for the

1994-95 containing adverse entries, in time and by

promoting the Junior officers. The fact remains that

rema

rks regarding the integrity were expunged and some

adverse vremarks were also expunged retaining a few as

adve
no a
rema
him

ACR.
judi

dism

(M.L.

Memb%r (Judicial)

rse. It is not the case of the applicant, there being
verments and grounds on this éount, that the adverse
rks were endorsed in the ACR of 1994-95 without giving
opportunity to improve during the said period of the

In view of above, we do not find any merit for any

~ial interference and accordingly, this OA is also

1ssed. No order as to costs.

(H.O.GUPTA)

Member (Administrative)




