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Pezapondents.
Mr.shiv Fumar ¢ Counsel fov applicant.
CORAM:
Hon'ble Mr.Gopal Krishna, Vice Chairman
don'ble Mr.O.F.Sharma, Administrative Member.
FEF HOUI'ELE MF.O.P.SHAPMA, ADMIMNISTRATIVE MEMRER.

In thiz application under Sec.l19 of the Administrati
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Tribunals Aci, 1%35, Shri B.BR.Dave has praysd that the order

Scale to Junior Adminizcvative Srade (JAG) of the Indian Postal
Service was vejecizd may ke quashed, respondent Mool i.z. the

Union of India may be divecited tfo ignore the advevress vemarks in

the ACE of the applicani £ov the vear 1992-94 and to consider

the other Jdown graded vemarks as 'ovitstanding'. He has further
praysd that the cass of ithe applicant for promotion may hLe
revieswed ac as ta place him at 21.U2.3 in the order dated
2.11.2% (Annz.Al) by which he alongwich cevtain others was
grantzd promotion to JAS sczls Rz, 3700-5000. It has fuviher

Leen prayed that the conssgquential henszfites mey alsc he granted

to him.

ordzr dated 11.12.86. H: WWad toppszd
Post S=rvice of 1936, Afizr narvacing variowns oihsr matters

which ave noi dirzctly relevant for dzciding the present 0.4,

'_')

thz applicant haszs stated that vids: ordsr Jdated 2.11.95

o

(Annz.Al), the applicant w=2s Jgranted promotion

LN

longwith

AL, JAIPUF EELCH, JAIPUgj&j)




gzveral othszre to JAG of Indian Posital Ssrvice Sroup-~A and his

name finds place 3t &1l.Mo.12 in the =aid order. Perszons
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fiquring at S1.Nos. 1 and 2 of the =zaid ordervar= senior t
appliuant and chey have kzen -given‘ prometion in the
'outzstanding' category. The applicant's case is that his name
ought to have figured at 21.00.3 in the promotion order, in the
cateqory of 'outatanding' officera. The benéh—mark for
prometion to JAS of Indian Postal Service iz 'very good' cand
such promotions are to be made on the basis of the remarks on

the work and conduct of the Govi.zervank in hiz ACRs. The post

t

is to he fillezdup Iy zzlection on merit. The ACF3 for the years
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purpose of assessing the periormance of the applicant for the
purpose  of  promotion o JAG, According to the table

incorporated by the applicant in the O0.A at page 7, his

was outstanding. For the nexi 2 yzarvre wpbto the year ending
31.3.91, it wae 'very Jgood'. For the nsxt two years upto
2.12.9]1, it was ‘'ouiztanding'. For the pericd 3.12.91 0 to

31.3.92, it was ‘'very Jgood' and £or the financial year 1.4.92
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giving iths above Jdescripcion, where the grading given by the

Peviewing Officer diffsrs &from that 2f the Reporiing OLficer,

the grading of the Peviewing Oificezr has bezn taken &3 final

the aszzzsmznt of hiz performance asz just ‘'geod' £Lfor the

]

financial yzar 1992-91 amounted to downgrading of his ACR. This

downgrading was never communicated to the applicant. His
further grisvance iz that the applicanc had not completed a

the Peviewing 2uthority who had agrsed
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period of 2 montl
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with the Reporting Officer in upholding the gr
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£ ncial vear 1992-94,

th: Fepoviing Officer az 'good' for the fin
and, therefore, he was not competent t©o vreviesw the ACE of the
applicant for that yezar. Still howsver, the 3aid ACR has been

revizwzd by the =aid PFeviewing Authority. o reasons have besn

given for the aforeszid down Jrading of the ACE. The applicant

dated Z2d.2.96, appriging him of the aforeszid facts but the

representation was abruptly rejected vide ordsr datzd 14.5.96

13

(Annz.AZ), without aszigning any reasons. Furiher, according to
he Hon'ble Suprems Coprt in thezir judgment in
U.F.Jal Migam & Orz. V3. Prabhad Chand Jain & Ovs, JT 96 (1) SC
€11l have s2ttled the contvoversy on the poine that if  an
employess haszs zarned an ocutstanding repori in a3 particular year

and if the grading iz reduced in a3 succesding 7ear without his

knowlzdge, without any communication £o him, it would cartainly

i

be treated az adverass. He has z2lac cited a judgment of the

T
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Allahabad Bench of the Tribunal in Udzi Frishna Ve. U0OI, SLJ
199 (1) (CAT) 464, and has garticuiarly relizd on pava 7 theveof
wherein it has bkesn held, in substance, that uncommunicated
adverze remark cannot ez ussd for an
officer for promoticon to higher grade and furiher ithat though
generally remarlks ‘'good' and  laverage' avse not trzated as
adverse, these remarks assums sp2cizl =2ignificance when an
Officer iz =zzcludzd from ithe panel for promotion to a higher
grade hecause the benchmarl grads =zarnzd by him is not 'very
good'. Fruther, 'good' cor 'averags' grading in ths ACP though
not per-se advarse would aszzume  the character of adversse
remarks in the context of the vreguivement of 'veary good' bench
mark to  qualify for smapanslmsnt  for promofion to Juﬂio%’
Administrative Grade and above. Since no communication was sent
o ths applicant rzgarding reducing hiz grading compar:sd to the

rading earned by him in the preceding yzar, ths uncommunicat:sad

~



caffzct zericua

2=-94  should be disrsgardsd  for
geazing the position of the applicant fovr promotion to JAG.
The applicant has Jdesived thait th: complsztes records consisting
of hia ACR:z and DPC minutzs may bz summonsd and perused by the
Trilkunal in the intcerzat of justice.

2. The applicant's grievance now is that ordevr Annz.Al by
which he has been placed ac S1.12 in the list for promotions to

JAG s erronecusd  in a2 much as &

[

superssdsed and placed below his juniors who ars respondesnits in
the 0.A. The applicant 13z aggrieved by the downgradation oif his

geniority without holding an shgquivy and without Leing given a
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onalble opportunity of being heavrd. Thisz action iz likely to

fnture promotions.
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4. During the avrguments, the lzarnsd counszl  £or  the

applicant urged that in terms of the judgment of the Hon'ble

\l‘
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Svpreme Courk in U.P.Jal Nigam casez, supva, if ths dqwn Jrads
entry haz not besn communicsizd to the: zpplicant even by way of
an advics, az laid down by the Hon'kl: Suprems Court, such an
zntry his to b2 Lreated as an uncommunicated zntry and thus it
hzz to be ignored r: 155&861 1y the merit and prrformancse

IIF
applicant fovr the purposes of promotion. He also cited befors us

I'J

a JIudgmeric of the PBombay PBeanch of the Tribunal in rishna
Diyvankba Nandgave Va. Unicon of India & o
wherein, in 1u15 11 the Tribunal has vreferred Fo bl Juwdgment
,
of thsz Gujrzic High Court in Fernandes Ve, Central Board of
Direct Tazssd decidsd on 2.2.1983, in which the High Court held
that +the £all in standszvd which iz to be treated as adverss
remarl muat hbe communicaied to the individual concerned and if
it has not been communicatzd, the veport containing the £all in
gtandzrd has to he ignoved. In this judgment the Tribunal
ficer for the year

directed that ithe categoriszation of the of

h iz just adegquate shounld he tres
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vide Annz.A3, Jdated 24.2.96, the learned counssl for the

a comprehsngsive representation al
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covering the izzue velating to unjust Adowngrading of hi

respondenits while rejzcting the vepresentation have given no

reasons whataoaver, Therefore, Lhe ordev rejeciing the
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representation is lizhk e guaszshed.

G. We have heard the lzarnsd counsel for the applicant for
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the purpoze of admiszicon and havz Jone throwugh the materia
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basis of the ACEE for the relevant years placed heforz it. The
applicant's apprshenzion  is  that "full circumatanc:zs and

varicoug ACRs of the applicant wsre not placseds
before the DPC". Th: applicant has indicatzd nzithser any basis

nor any Justification for these avermsanta. Once ths ACRs were

applicant ware placed hefore ithe DEC and thaveaflter th2 DPC
whould male appropriats nse of the contents of the ACRg fov the
this connection, we may male a reference to the judgment o
Hon'ble Suprems Court in luian Avvind (Swmt) Vs, Union of India
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& Anr. (1396)
before the Hon'khlsz: Suprems Court wevs that the Tribunal hefcore
whom the matisr had gone =avlier had szen the records produczd

by the respondznis which included thes note te the DPC and the

proczedings of the DPC. The LOPC in that czse had met undzr the
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and in somie caszes the azzzszment was placed in a ssalsd cover.

though considered, wasz not promotsd. It 1z contended by the
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learn=3d counzel for the =) that ons TU.S5.Fac was tha
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e o review the performance of the

one Menon had reviewad it. The latter
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performancze of the appellant

idenicials., We ars afraid we cannohk Jo into
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Ihiigh-level committee had conzidzred thzivr cases for promotion,

appsllate authority. The DPFC would comz to i
on the basiz of review by an officzr and whather hes ie or is

competent Lo write the confideniizls is fovr them to dscide

and call for vepori from the proper officer. It had dons that
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e and found ithe appellant not £ib for promoticon. Thus we

do not find any manifezt <svvor of law for intevrfarencae.

8. One of the iszuzs which haz bzen raised in this casz had
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confidential reports. Th: Hon'kbl: Suprems Court obsszrved in

respective merits of ithe candidates,
the matter. llow, if the Hon'kls Suprems Court says that it

cannot 3it over ths aszzesesment made by the DPq,a fortiori the
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point whether a Court <an sit in judament cver
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of a DPC for determining the: merit of a candi

promotion. In the judgmeznts citzd hy ths lzarnzd counsel for
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ACRz deszrved Lo ke upgraded and on that baziz the azsessment
\

in the caze of Smt.llutan Avrvind, zupra, this Tribunzl cannot
perf:‘m this function. It would be different macier 1if it ia
alleged thzat the findings of the DPC are purvers:s or are not

bazed on any materizal whatsosver. That i3 not the poesition in

he Indian Postal Service. Mo doukit, no
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Jiven in the communication Annz.22 Jdated
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.5.96, rajecting  the vepressnitation  of  th:  applicant.
However, as alvready hsld akbove, oncs the DPC, which is an
independent body headezd by 3 member of the UPEC had asszzsed

the performance of the applicant on the basis of the ACPRS,
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there iz vzry little that the Administrative
have donz. Therzfors, noncommunicztion of veasons for vejeching

the repressntation cannot be a ground £or quashing the order

10. Thz applicant'z case ia that he has alzo aought fo
challenge ithe failurz of ithe vespondents to communicate the
down gradsd asszszment in the ACE of the applicant for ths: year
1992-21, Buk in a0 fav

Peviewing Officer waa not
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compeient to assess the performancs kbecauvse the applicant

tha
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not works=d under him for more than 2 months. It i
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applic 's grievance that the Jdown gradsd entry was not
communicated to him in terms of the Jjudgment of the Hon'ble

Suprems Couri in U.P Jal UTigam case. However what the Hon'kle
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communicated to him in an

stat.ed
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ignored'for the purpoze of making

promotion.
11.

applicant wa
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(0O.P.3harma)

Member (Adm. )
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g azzzsezd by the DPC which is
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that

ciroumstancea,

have held in
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a subseguent

Hon'bls Suprems

cthese are b
we £ind no

for downgrading the a
ACE

advisory

and that thsse
capacity. It
Court that such sntry
perfotrmance Lor
of  the

performancs

an indzpendent hody

the applicant and it iz not the
that the finding of the DFC are

Ctkmibee

(Gopal Erishna)
E

Vice Chairman.




