
- ------------- ------- ~-- - ~~-~ .... _______ _ 

- .. ' ·-•"\ 

IN THE CEL-1TF:AL ADMHJI2.TFATIVE TPIEut1AL, JAIPUP BEUCH, JAIPU{.S) 

Dat~ of ord~r: 18.7.96 

B.B.Dave-

Vs. 

Union of India & Ora. 

Mr.Shiv Euritar Couna~l for applicant. 

CORAM: 

Hon'ble Mr.Gopal ~riahna, Vic~ Chairman 

Hon'bl6 Mr.O.P.Sharma, Adminiatrativ~ M~mbar. 

PEE I-lOll'BLE MP_.(,.P.SI-J.L\FMA, l-\DMHHSTPJ\TIVE MEMBER. 

da t ~ d 14 • 5 • ~HS ( ~rJ··· "~') "·- I J.•. oM-

Scala to Junior Adminiatrativ~ Grad~ (JAG) of th~ Indian Postal 

Union of India m97 b~ direct~d to ignore th~ adv~re~ r~mar~s in 

the ACR of th~ applicant for the 7ear 1993-94 ~nd to consid~r 

th~ oth0r down grad~d r~m5r~a as 'outstanding'. H~ baa further 

pra72d that th~ Ccc<=·-= of l:he appli.:ar.t f.:.r t=·L·c.mc.ti.:·n ma? b·~ 

2.11.95 ( '-'1"1"'" "Al) ...... 1 ! ...... ~-

b6en pray~~ that the cona~guential b~nafit2 ma7 3lao be granted 

to him. 

2. Th6 fact<= of th~ cas~, aa atat~d b7 the applicant, are 

to the Junior Time Scale of Indi3n Poatal 

c.rd·:r .:!at~,] 11.1:=:.86. I-12 ,l~ tC•Pl=·=d th~ 
./ 

P - ~ .-. - r··- 1 ~ · ~
- . 

Ll -=· I:.. ·= v .... ~~ n a 1· ;: ·=L t i n ·~i 

S~rvic-= Group-A vide 

b~tch - ·'= ._, .L th: Indian 

c.th.;r matt·~rs 

the applicant has stated that vide o~d~r dated ~.11.95 

(Ann:-~.Al), 

Ow. 
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name finds place ~t Sl.No.l~ in the aaid orde~. Pe~sons 

figuring at Sl.Nos. 1 and ~ of the .=aid order are senio~ to tha 

applicant and they in the 

ought to have figured at Sl.Uo.3 in the promotion orde~, in tha 

I o)U t C• C a fJ a i n 'J I The bench-mark for 

such promotions are to be made on the basis of the remarks on 

the wort and conduct of the Govt.aervant in his ACRs. The post 

is to be filledup b7 selection on merit. The ACPs for the years 

1991, 199~, 199~-93, 1993-9~ and 1994-95 were relevant for the 

- .c UL prom.:•t ion ,J]j_l~. to the tabla 

t u 
'J in the O.A - ·'-C!L 7 I his 

31.3.91, it wae 'very good'. For the ne~t two years upto 

to 31.3.93, it \·Jaa '·:outstandin9'. Por th.::: .,..l·=::ar 1993-9-1, it was 

rated 3S just 'good' while that fo~ the Jear 199~-95, was rated 

the asaesament of hia performance a3 just 'good' for the 

financi31 yea~ 1993-9J amounted to downgrading of his ACR. This 

downgrading waa never communicated to the applicant. His 
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and, ther~fore, h~ waa not competent to review the ACP of the 

applicant for that 7e~r. Still however, the aaid ACP has been 

giv~n for the aforesaid down 9rading of the ACP. The applicant 

made a r~preaentation tc. the competent authority vide Annx.Al3 

(Annx.A~), without asaigning any reasons. Further, according to 

th~ applicant, the Hon'ble Supreme Court in their judgment in 

U.P.Jal Nigam & Ora. Va. Pr~bhad Chand Jain & Ors, JT 96 (l) SC 

6~1 have settled the controversy on the point that if an 

employee haa earned ~n outstanding report in ~ particular ye3r 

and if th~ grading ia reduced in 3 succe~ding 7e3r without his 

knowledge, without any communication to him, it would certainly 

lUlahabad Ber,.:h .:.f the T1· ibunal ir1 Ud.:.i Vrishna V:=. TJOI, SLJ 

1996(l)(CAT) J6~, and has particularly relied on para 7 thereof 

wh.ct-c-in it haa be·~n h·~l·:l, in eubatan.:e, that uncommunicated 

advera~, th~a~ rernarta aasume speci~l sig~ific3nca when an 

not p.:;,r-s.:;, 

remarka in the context of the requirement - .c 
1_1 .L 

mark to qualify for emapanelment for promotion to Ju~iot 
Adminiatrativ~ Grade and above. Since no communication was sent 

·to th~ applicant regarding reducing hia grading compar~d to the 

grading earned by him in the preceding year, the uncommunicat;d 

OLJ 
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1993-9~ should b~ disr~gard~d for 

ass~saing th~ position of th~ applicant for promotion to JAG. 

of his ACFs and DPC minut~s may b~ summon~d and p~rua~d by the 

Tribunal in th~ i~t~r~st of juetice. 

which h~ has b~~n plac~d at Sl.l: in th~ list for promotions to 

is in as much has b·~·~l1 

sup~rs~d8d and placed b~low his juniors who ar~ r~spond~nts in 

the O.A. Th~ applic~nt is aggri~v~d by th~ downgradation of his 

s~niority without holding an 8hquiry and without b~ing given a 

reasonabl~ opportunit~ of b~ing h~ard. This action is litel7 to 

aff~ct s~riously ~v~n his futu~~ promotions. 

During th~ arguments, th~ l~arned couns~l for the 

applicctnt uroJe·:l t.h::tt 1n t·:-rms ·:·f th·~ ju·:l9m.:;nt ·:.f the I-1on'bl·2 

Suprem~ Court in U.P.Jal Nigam cas~, aupra, if th~ down grad~d 

entry has not been communic~ted to th~ applicant ev~n by way of 

an advic8, a2 laid dow~ by th~ Hon'bl~ Supr~m~ Court, such ~n 

to b~ tr~~t~d as an uncommunicat~d ~ntry and thus it. 

i·~rl•:•re.:l r~-·-Q·•ir·r th· m··,·it -r~l r··,·f-rlTI-n~- -·f th::. _ (l~~t=:'-·c. .. J•:J '=' t::- ct !I_ -''=- t_, ~ ·=t • .... ·~ ._,_ '-

of th ~ Guj1·~t Bc·ard - .!: 
l_l!. 

Direct Ta~~s d~cid~d on ~.8.1983, in which th~ High Court h~ld 

remart must be communicated to th~ individual conc~rn~d and if 

it hse not b~~n communicat::d, th~ report containin9 th~ fall in 

stand9rd has to be ignor~d. In thia judgm~nt th~ Tribunal 

1986 which is just adequat~ should be tr~ated ~s 'good'. 



s 
vide Annx.A3, dat~d ~~-~.96, 

applicant stat~d that it i2 a compr6hansiv~ r6pr~e~ntation aleo 

cov~ring the 1ssu~ relating to unjust downgrading of his 

r~spond.~nts \·Jhile r.~jectin·~! th·~ 1-·~pl-.:s.~ntai:i·:on hav~ qiv~n no 

r~pr~s~ntation is li3bl~ to b~ quashed. 

the purpose of admiseion and hav~ gone through the material on 

record. 

,. The DPC ~sseas~d the performanc~ of the applic9nt on the 

basis of the ACPS for th~ relevant 7eara placed befor~ it. The 

applicant's apprehension is tint 

contents of various ACRa of th~ applicant wer6 not pl~c~d 

befor~ the DPC". The applicant hae indicat=d neither any basis 

nor any justification for th~se averm~nts. Once the ACPa were 

purpose of aaaessm~nt of th6 p~rformance of the applicant. In 

Hon'ble Supreme Court in Uutan Arvind (Smt) Vs. Union of India 

& AnL·. ATC -, .~, C• --'-'· (t:C 

b~fore the Hon'ble Supreme Court were that the Tribunal b~fore 

by the r~spondanta which included the note to tte DPC and the 

proceedings of the DPC. The DPC in that esse had met under the 

ChaiL·manahip .:,f a m.=mb~L- of th·~ TJPSC. Th·= Tl-ibunal had found 

that the DPC had aaeess~d the officers as 'very good' or 'good' 

and in some cases the aesessment waa placed in a sealed cover. 

connection, the Hon'ble Suprem= Court had observed ae follows: 

the merits _.c 
UL the 

though cor1sid.:::red, Hae. not t:·L-omc.t~d. It ie •:::ontend~d by the 
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the ass-=ssm.::nt ·~f th-= r.;:;st:•.::•::: t i v;:; •-:and ida te.=. is made. Wh~?n a 

high-level committ-=-= had consid~r~d th.::ir cases for promotion, 

this Court can~ot sit over the ass~ssment made by the DPC as an 

appellate authority. The DPC would come to its own conclusion 

on the basis of i··=:vie;,v by an offic~J: .:tiEl uh~thet· h·= ie or is 

not competent to write the confidentials is for them to d.::cide 

and call for report from the proper officer. It had done that 

Exercise and found th~ appellant not fit for promotion. Thus we 

do not find any manifest error of law for int~rf~rence." 

0 u. On-= of the issues which has b~en raised in this case had 

also arisen in the caee before the Hon'ble Supreme Court, 

Officer in that WEiS compet·?nt r.?v iew the 

p.:o:rfc..rmance of the .: .. ppli.:::ant in that cas.? and to \·n-it•? his 

their above judgm.::nt that it is for the DPC to consider such a 

matter and that when a high level committee has considered the 

Ti·ibunal cannot und·?rt.=d:·? thi:=. ·==·=·=r·:::ls·=· Th·? o:.b.=.::rvations of 

the Bon' ble Sur;:.rerne C<:•ln· i: EtS .:d: . .:•V•? .~r·? ·:oncl u.=. i ve as to the 

poirtt · whsth-=r a CouL·t •::.:tn sit in iu.:lqment <:·ver the assessment 

of a DPC for determining the merit of a candidate for 

promotion. In th-= th~ counsel for 

the applicant deliv~red b7 different Benches of the Tribunal, 

the Benches came to the conclueion that the entries m~de in the qj 
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ACP.s d.;:s.;,.rvad to b.;: upgrad~d and on that baaia th~ aaa~.s.sm~nt 
I 

or p~rformanc~ of th~ applicant.s th~r~in had to t.~ mad~ or that 

th~ p.:rformanc.: of th~ applicants in tho.s~ c~s.;,.a. W.;: 3r~ 

affL·aid, in - .c I_I.L th.: j ud•;Jm.:n t - ·"= '-'L th.: Hon'bl.: Supr.:m.: Court 

in th·= .:aa~ of Smt .nutan ~~xvind, .=:upr:,, thie Tribun:tl .:::anr • .:·t 
Q 

p~l·f.:.rm this function. It Wc:)Uld b.: diff,~t-.:nt mat t.;:t· if it i.s 

"' 
all·=9·~d th~t. th.: fin.]in>;J.s c•f th·~ DP~ ac.:; t=·ucv.~rs.;,. O:•L" ar.;,. no:•t 

baa.:d on an7 mst~cial whatso.;,.v~r. That i.s not th~ position in 

this case. 

Annz.A3, it i.s baaic~ll] ag~inst hi.s aup~re~aaion in th~ matt~r 

of promotion to JAG of th~ Indian Po.stal S~rvic~. No doubt, no 

l-1:.5.96, th.~ t··~t=·r .:;s ·= nt at i ·=·n (of th·~ 

Hhich an 

th~r~ ia v:;ry littl~ that tho;,. Administr~tiv~ Authoritiea could 

hav~ dona. Th~r~for~, noncommunication of r~asona for r~Ject1ng 

r2j~cting th~ applicant's r~pr2a~ntation. 

down .;rrad~d aaa~aam~nt in th~ ACF of the applicant for th~ y~ar 

1993-9-1. But in -=· ._, ia 

stat~d in Annx.A3 13 that the Pevi~wing Offic~r waa not 

comp~t.:nt to as.s~.s.s th~ p~rformanc~ b~caua~ th~ applicant had 

worked undec him than It 

applicant'a gri~vsnc2 that th~ down gcad~d entr7 w~s not 

Supr~m~ Court in U.P Jal Ui.;ram caa~. How~v~c what the Hon'ble 

~ 
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l."' e.:~~:· r d .;.j in t h.;. f i 1 ''= fC•l"" .:k·\·m<;Jr =rd:i.n9 th.:: a2 c. r:-38111•=-rtt C•f the 

at:·pl i .::ant in ·=l s ubae qu·~ n t l\CF. and that tJ~.~~s\~ sh·:·uld be 

st~t~d by tha Hon'ble Supr~m~ Court that auch ~ntry ahould be 

ignor.::.:l for th.:: purpoaa of mating asaeaam.::nt of performance for 

promotion~ 

11. that th~ p~rformance of the 

eon th~ l: .. :t2 ia - ·'= th·= A CPs .c th.::, ap];·l icant and it ia nc•t the '-'L .:, J_ 

a lle·Ja t i·:.n ·=·f th·~ :i t:·t=·l i .:~.~ n t that th·'= findir1•j .:,f th.;. rd_:·c ELL"•:? 

purv.::ra~ or that th~se are bas~d on no mat~rial, wh=rteoever. In 

the circumstanc~a, w~ find no merit in thia application. It is 

diamiaaed at th~ stage of admiaaion. 

( G.:.pa.l Kr'i shna) 

Memb·~i- ( Aclm. ) Vice Chairman. 


