- . @
IN TEE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

O.A. No. 326,796 199
T.A. No.
DATE OF DECISION 21.1.1998
) e _ . ..
G Smt. Gordn Baj Petitioner -
Mr, W, Wales Advocate forithe Petitioper (s)
Versus

Union of Indid and Respondent
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Mr, J.D.oharmn?, €%

.

Advocate for the Respondent (s)

CO-AM :
The Hon'ble Mr. ©.2.5harm®, Member (Sdninizirative )

The Hon’ble Mr. Fatan Pralash, Memwezr (Tudicial)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
“4. To be referred to the Reporter or not ? \1%
'\//:{. Whether their Lordships wish to see ihe fair copy of the Judgement ?74)
J4 Whaether it needs to be circulated to biﬁet Benches of the Tribunal ?\.?4’,’

TN 1)
(Ratan Prakazh) (0. P.Shirq2)
Member (Judicial) Mermber (Administritive)




Aa//////ﬁsual alleowances w.e.f. 1.1.198

“es?

.2//«
7
I THE CENTFAL ADMINISTRATIVE TFIEBUHAL: JAIFUP EEICH: JAIFUR.
rder: 2 -'.‘ Q(P .

D.A, Noo 326/1994 Date of &

Emt. Goran Pai, aged 55 years, House Ma.10850/2¢, Hear Panchori
Bhawan, Gautam Nagar, Ajmer.

: Applicant
Versus

1. Tnicn of India through the General Manager, Westervrn
FRailway, Churchgate, Mumkai.

Z. The Deputy Chisf Mechanical Engineer (Carriage &

Wagon), Western Railway, Ajmer.

3. The Dy. Chief Accounts Officer, (W & 2), Weskern
Railway, Ajmer.
: Respondents

Mr. W. Wales, counsel for the applicant
Mr. U.D. Zharma, counegel for the respondents

CORAM:

HOII'BLE SHRI <. F.ZHAPMA, MEMEEF (ADMINIZTRATIVE)
HOII'ELE SHFI RATAY FRAFASH, MEMBER (JULICIAL)

O-R-D-E-R-

(EEPR-HOM'ELE-ZHRI RATAU-FRAFAZH, -MEMFER  (JUDLICTAL)

The aprlicant herein &mt. Soran Bai Widow of Shri Mool

Chand Zingh, an emplcoyee »f the erztwhile Bombay PRarsda &

Central India Railways (for shart 'B.B. & C.I. Failwavye') has
approsched this Tritunal under Section 19 of the Administrative
Tritunals Aczk, 193%, to set aside the impugned order dated

£.2.19%4 (Anns. A1) rejecting her reguest to pay her Ex-
gratia payment with a further prayer fto direct the Deputy Chief

-

Acosunts Officer (Wes), Ajmer, respondent 0.3 to accept the

[l

recommendaticnsg of the Deputy Chief Mechanical Engjineer (CSW)

-

Ajmer contained in letter dated 7.1.1%3% (Apnxz.A/d) and accord

his apprcoval for payment of Ex-gratia payment of Re. 150/- +
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2. Factz as alleged Ly the applicant are that Zhri Mool
“hand Zingh, the Jdeceased husband «f the applicant jzined BR &
I PRailwayes on 1.1.17%42 and at the time of his valuntary
resignation fraom Western Railway on 114.11.1973 was holding the
post of Srinder Tlasse IV service. He was governed by Z.R.P.F.
Rules and@ had not opked for pensicon s&cheme on the day of
guitting the railway service.

3. The applicant's husband had completed cver 21 yeara of
service with the Respondent Railways at the time <f gJquitting

>

his services and he died at Ajmer on 6.6.1923 leaving the

[Xn]

applicant as the scle survivgy, It ie the case of the applicant
that her huskand keing a poor illiterate employee did not apt
for the pensionvscheme introduced in the year 1957 as he was
not aware of the merits and ae—merits >f the rpenszion scheme.
The applicant coming £o know of the OM dated 12.6.1%%8 whereby
the deciszii/taken by the President <f India, that the widows
and Jdependant children of deceased Railway CPF hkeneficiaries
wh> had retired from railway éervice pricr f£o 1.1.1926 szhould
bbe granted Ex-gratia ‘payMent of Rs; 1%0/- per month w.e.f.
1.1.193¢ or from the Jdate fcllowing the date of death of the
deceaszed Failway employee, whichever is later, and that thesze
ordere winld also apply to Railvay emplcyees governed by SRPF
Pules: preferred a repreéentatian in early 1929 o
respondent IHo.2 i.e. Deputy <Chief Mechanizal Engineer (CsW),
Western Railway, Aimer. Regspondent MWa.2 =zanctioned the payment
in her favour and forwarded the order to Deputy CRQO (WsS),
Ajmer, rezpondent Mo.3 for arranging payment vide letter dated
7.1.125% (Annx.A/d). Having heard nothing thereafter, she made
another representaticn on 5.2.1%5& to respondent MWo.2 to draw

attention ts the earlier oorrespondence with a request to

é&////ﬁeconsider theclaim of the applicant and graht her Ex-qratia



payment of Rs. 15%0/- as admiscsilble under the Fnles. Her requecst
havingy Lkeen finally rejected Ly communication dated 15,2,19%94
(Annz.A/1), =che has approached this Trikunal to  claim the

aforesaid relief.

1=

. The respondents have opposed  the application by
filing a written reply t> which the appliéant haz als~ filed a
rejoinder. The respaondents in their replxj contrary to the
versicon of the applicantj héve stated that the deceased huskand
of the aprlicant had jcined the Railway 3ervice on Z0,1.1541
and that at the time of his rezignation from Railway Service an
14.11.1%7% he was hnlding the poest of Massgon Sr.III. The stand
of the respondents has been that the Jdeceacsed hushkand «f the
applicant had not opted for pension scheme till the date of his
resignation inépite 5f having hkeen afforded a number of
opportunities on 10.10.,1970, 21.7.1%71, 22.7.15%74, 22,11.1%74,
G .2.1975, 22.7.1975, 22.11.1975, 20.7.1976, 9.2.1977, Z6.46.15978
and having failed to exercize the sption in favour of the
pensicon gcheme, it cannst be e=aid that heing an illiterate
employee he could not opt for pensicon scheme. It has alsc been
the stand o-f the respondents thét her representationssubmitted
on 7.1.15%8% and 7.2,198% had heen rejected and conveyed tc her
vide letter dated 7.2.1239%(Annxz.R/1) and the =zuhsequent

commanication dated 15.2.1994 (Annx.A,/1l)is merely a
éommunication about the rejecticon of the earlier representaticrng
made by her. ©On this basis, 3 plea of limitaticon has als: been

raised bty the respondents. It has alsc hkeen averred Ly the

recpondents that under an errcnesus impresegicn that the hushkand

‘of the applicaht had voluntarily vretired from service,

reazpondent MNo.2 had issued the sgancticon order dated 7.1.19E89

and forwarded it to the Deputy CAD (W&2) for verification and

é%///prranging payment. According to them, however, when the casze of
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the arplicant was checked up for verificatinn from the record
and on disccvery that her huskand had resigned from Pailway
gervice, the appliéant was held nct eligikle for grant of Bx-
gratia payment in accordance with the Department of Pensicn and
Pensicnerzs' Welfare ©OM dated 12.4.1933 as circulated Ly the
Pailway Board letter dated 20.6.1938 and accardingly she was
informed vide letter dated 7.2.193% (Annx.F/1l) that Ex-gratia
payment‘has n>t keen sanéfioned t> her. It has alsc keen the
stand of the qespondents that exprezsisns 'resgignation' and
'retirement' ocover different modes of hrinjing the service tao
an end and Loth have different implicaticonz and connctaticons
with regard to the servirce conditicns and the henefits arising

therefrcem. The Railway PBocard vide ites letter dated
27.12.1933% (Annx%,/R,/3) had clarified that families of Railway
emplcoyees, who were gJoverned by S.R.P.F.(2) FEules who hai
resiqgned were nst eligible for Exz-gratia payment and it has,

therefore, been urged that the épplicant i not entitled to

claim any relief as prayed for in thies 0.A.

£. We heard the learned ccunsel for the applicant and for
the respondents at length and have examined the material on

record in great detail.
[

S In this ©.A. the only pcint for determinaticn is:-
"Whether a Railway employee governed Ly the Ztate
Failway Frovident Fund (C) PRules, (3RPF () Rules) who
has not opted for rpension scheme is entitled to Ex-
gratia payment even after completion <f more than 20
years of szrvics, kefire resignation ?

7. The argument «f the learned counsel for theapplicant

haz keen that the applicant hkeing wideow of Zhri Mool Chand
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" Zingh is entitled to Ex-~jyratia payment as her huskand has
completed more than 20 years of gervice hefore resigning from
Railway &ervice. In suppert <f his argument, the learned
counsel has placed reliance upsn a decisicn of llew Bombay Bench
of the Central Administrvative Tribunal in the caze of -Mra.

3

Evelyn -Gracles--V.--The--bivigicnal --Railway--Manager, --1%%0 - (3)

(CAT)-2LJ-2%2535- as also three decigicns of this Tribunal in SA

Hoas ~@0d,/ 22 -3mk s ~Zheela-Mathur -Ve, -U0I, -decided-sn-15.5.95; - 0A

~'

¥ OW5;d7,/92--2mts--canga--Ves --Hol--decided--on - -2 3.0 --and--in--0A

i

M2 205/95-2mt. -Shanti-Dbevi-Vs: ~-U0I, -decided-on-&.1:,1551 heing

Annexures A/G,. A'7 & A/2 to the rejocinder filed by the
applicant. The other line of argument c¢f the learned counsel
for the applicant has keen that under the Echeme of Ex—ératia
ﬁayment tw the families of deceased CPF retireés who  have
retired from service pricr to 1.1.1926 they are entitled to hbe
granted Ex-gratia payment € Ps. 150/~ per month from 1.1.1526
c«r from the date following the date of death «f the deceazed

employee, whichever is later.

. Az agains=t this, it has been vehemently urged Ly the

[0

~ learned counsel for the fespondents that the authority of the
New Bombay Eench relied upcon by the applicant is not applicakle
in the present caze; more =2 when the clarvificatory order
igsued by the Railway Board on 27.12.1588 and circoulated to all
concerned vide their letter dated 11/27.2.192% (Bnnz.R,/2) makes
it akundantly clear that the fémilies of the Railway Employvees
who are governed Ly the ZRFF (2) Pules and had resigned afe naot
eligible fcr Ex-gratia payment. The argument is that the
judgment of Han'ble the Hew Eombay Pench is per-incuriam sz a
relevant circular as at Annexure F-3 has not heen brought to
the notice of the Hon'kle EBench while Adisposing of the caze of

Mrs. Evelyn Gracles. ©on the plea that the applicant is

L
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entitled to receivé an Ex-gratia payment @ 150/-lper month in
purzuance of the OM dated Z0.5.1%%3, it has keen urged that the
wordings of this Memcrandum show that it iz applicable only to
the widows and depehdant children of the CPF retireez wha have
retired from service priaor tb 1.1.1286. The emphasis is on the
word 'Retire' and nat on every category of railway employee. It
ha=s, therefore, hkeen argued that since applicant's deceacsed

hushand had 'resigned' and had not 'retired'; the Lenefit

PN

availalle under this Memorandum iz not available ta  the

applicant.

Q. We have given anxziczne thought to the able arguments

addressed Ly Laoth the learned <ccocunsels.

10. At the «outset, it is necessary to reproduce  the

]

relevant portisn  of the Clarificatison Jated 27.12.19228

incorporated in the letter dated 11,/27.2.1%2% (Anpnxz.E,2) which

reads as under:-

hd "It iz clarified that the families «of Pailway
Employees who were governed Ly the Z2.R.P.F. () Pules
and had resigned are not eligible for ex-gratia payment
cn the analogy that the familiezs of Pailway emplayees
governed  hy the penzicns Fules are not eligible for
family pensicn under the Pension Rules under similar
circumstances. In this connecticon, ycocur attenticon is
invited t>» para &(4) of Department of Pensicn and
Fencicnersz' Welfare's Office Memarandum dated 13.5,.15933
forwarded under Board's letter Mo .BFCIV,/S7,/Imp,/1Fy.

30.8.88.
-The familiee of those employees who were compulsorily

retired and medically in-capaciated are eligibls for
ex-qgratia payment."

In the judgment of the llew Pombay Bench thére is no reference
to thie clarificaticn issued by the PRailway Board. With due
respect, the judgment of the llew Bombay Bench in the case of

Mre. Evelyn Gracles (supra) is per incuriam  as  the
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clarification issued vide letter Aatedll/Z7.2.1%&3 appears to
have neither been placed, nor =sonsidered ky the llew EBombay
Bench. This judgment, therefore, is <of no help to  the
applicant. Moreover, vide Annexure A2 dated 20,.6.1%83 OM dated
12.6.1988 hesides being circulated to all .concerned by the

General Manager (E) has al

n

o heen made applicable to the

RPailway employees including the applicant where her deceaze

2

huskand was working vide RRE  110.147,2%5  dated 320.5.19838
(Annxz.2/2). The argument, therefore, that the OM dated
13.4.19%28 iz not applicable to the applicant or to  the
employeez dependants has no force. As chserved earlier, the OM
dated 13.6.1932 has bkesen made aprlicalle only ko the widows v

dependant childrens of CPF retirees wh> had --retired- from

gerviece - (emphasis swpplied) pricr to 1.1.1986. It is not in

dispute that the deceased huskand <f the applicant has not
retired but after seeking reszsignaticn’ resigned from the

Western Railway <n 14,11,1973, Theref:re, the factum that the
applicant had completed more than 20 years <f service and that
he should ke egquated with those employees who retired pricr to

1.1.1926 cannot be accepted.

11, The relianze rlaced Ly the learned counsel fnr. the
aprplicant on the decisions of this Pench in the case of Zmt.
fheela Mathur and Emt. Ganga are alec of no aasistance L2 the
arplicant as they have heen decided relying upoxn the Jdecision
of a YNew Baomkay Fench of the Trikunal in thevcase of Mra.
Evelyn Gracles which haz already keen dealt with and has heen
found to ke a judgment per incuriam. The Jdecision in Smt.
Chanti Devi decided on 5.4.1994 (Annx.A/E) dcez not contain the
necescary details and hkeing a 'judgment ~f the single hench
I's alss ~f no assietance to the applicant. Even in the case

of fmt. Zheela Mathur and &Smt. Ganga the clarification issued
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by  the ‘Railway Poard vide their letter dated Z7.12.172
(Bnnx.R,’>) in respect of the <ffice Memo dated 12.4.1922 which
was circulated to all concerned has not keen considered, norx
appeare to have heen placed hefore the Hon'hble Tribtunal at the
time of Adisposal of these cases. In view of thiz, the judgments
of this Pench in the aforesaid cases of Zmt. fheela Mathur and
-emt. Ganga are also ~f no help hkeing judgments | . per incuriam
and having bkeen decided relying upsn the judgment of a 1lew
Bombay Bench in the case o»f Mrs. Evelyn Gracles. Qur anaswver,
therefeore, t= the guestion raised in this NA is in the
negative and it is held that a Railway employee governed by
S.R.P.F. (7) Pules and wh~ has n«t wpted for the Pension Scheme
is not entitled to Ex-gratia payment even after completion of

more than 30 years »f service on resignation.

1z, 2onsequently, the QA is heid to he withmut any merit

and iz dismissed with no order as to costs.

g@(@f&/ | (\

(RATAN EFRAEASH) (2. r-.:HLm)

MEMEER (JULICIAL MEMEER (ADMIWISTRATIVE)




