111 THE CEUTPAL ADMIUISTFATIVE TFIEUIAL, JAIPUFR EEHCH, JAIPUR.

Bijender Singh : Applicant

Vs.

Hoen'ble Mr.O.F.Sharma, Adminisvative Member

orn'ble Mr.FPacan Frakash, Judicial Member.

FER HON'ELE ME.O.F.SHAFMA, ADMIMNISRATIVE MEMRER.
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Hama at the Weavers Sszrviee Canbre, Jaipur, Lo the Wesavers'

Service Centre, Varanasi aleong with the post may ke quashed zand

the respondeznts may be dirscted  ©o retain the applicant 3s

Deputy Divector, Weavers Service Centre, Jaipur.

2. The facts of the cazz, 33 =tatedc ey the applicant, ars
that he waz appointed as a Hamal in & LeMporary capacity at
Weavers Service Centre, Jaipur w.s. L. £.2.1922, zcale P2.196-

il

2 vide order Annxz. A2 daited £/10.2.1982., He complstzd thse
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izgfaciion of the
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period of probation of two years to the
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competent authority and waz made permansnt in 152
40.8.19%4 to 5.6.1085 the applicant vemainsd positzd at Chamoli

and from 28.8.1927 to 18.7.1%38 he remained posted at Delhi.

He received a memorandum Asted 12.11.1995 (Ann=.A2) by which it

was allegsed that whiles performing dutiss a=z Chowlikar in the

office at Jaipur from 25.00 AM to 8.00 FM on 12.11.1995, hz had

locked the main gats of ithe off ice with the rvresult that

employess who had besn ~nlled e the office on that day, which

(|




wasz a holiday, to pzvform theirv duti;s could ent=v th: office.
It was, therzfore, allsgsd that the applicant
his absence £from the offics. H: was asksd Lo <xplain his
conduszt in thiaz vegard. He 3sent his veply on 15.11.1995
(Annxz.Ad) denying the allegakbion and ziating that h: had locksd

office. The
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reazon for locling thz office from outside was atated Lo be the
, el At |
discrdzrly conduct eghibiﬁﬂ by eomz peraons after drinking
liquor from a shop located npu~51te the office. The applicant
sent a further communication Jdated 22,11.95 (Annz.25) alleging
that certain employzesd had marked theivr presence in  the
Attendance Fegizter as on 12.11.1995 although it had
carlier allzsgsd in the memorandum dated 12.11.1995 ithat they
ould not enter the officz on 12.11.19%% hecause the office was

loclked from ocutside. The applicant, thersfore, =allzgesd that

committed by thz cfficials who had mavrlked theivr prazsence in the
Att=ndanc: Fegister without doing any work, with a view to
availing themsszlves of overiime allowance. On veceipt of the
communicacion Jdated 22.11.199%%5, respondsnt Mo.2 becams angry
with the applicant and ztavted havrazsing him. He .asked the
applicant to withdvaw thz complaint or to face consegquences.
The applicant = vefused to withdvaw the complaint. vide
memorandum  Aated 10/11.1.1996 (Anm=.A7) ths applicanf was

cautioned to improve his performance 20 that there was no

notad. The applican:t suvbmitied 3 representation on 11.4.1996

communication from ths applicant. Alasc one Shri Om Pralkash, a
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Feon, working in the ofiice was alsc similarly heing havaszsed

-~

by respondenc 1lo.3 withowt any justification. A Ariver of the
office had alzc Jons to the vesidence of the applicant in a
drunken states at the instance of veapondznt Us.3 o threzatzn

him. The applicant's complaint in thiz wvegard to respondent
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rongz. Shortly after recesipt of the

Service Centre, Delhi, transferving him to Weavers Sevvice

3. It is the further case of the applicani that he has four

children, three of whom ars studying in Zchoolza at Jaipur. His

old mother, four unmarvied zistere and two youngesr brothers who
are also studying are staying with him. His itransfer to
Varanasi where he will have to Ltake =2ll the afor=said wembers
of his family will cause him tremendous hardship, in view of
the meagre emclumenis that iz he g2tting. Although the order
Annxz.Al states that the tranzfer iz in public intzrest yeb no
public interezst iz involved in the e3id tvansfzr and it was
ordered on account of th: mzalafids intention on the part of
2. Thers iz no maiterial to show that one post of

Hamal only has becoms surplus at Jaipwur and therefors, h:z was

Jaipur and the transfzr of the applicant theres without any
public interezt keing invelved is a3 clear caz: of punishment.
The applicant is not the juniormost Hamal at Jaipur and in case
any public interest was inveolved in  his ftranzf=zr, the
juniormost person namsly Shri Asnmk Tumar zhould have been
tranS'eLréd out.

4. The vrezpondents in thezir vreply have dznizd that the
order transferving the applicant dis malafide. As per the

memorandum dated 2.2.1932 offering appointment to the

N




applicant, Annz.Fl, th: applicant iz liable to be tranzferred

to any pavt of India. They have given Jdetails of €

)

received and mezmoranda issusd to the applicant calling for his
exzplanationz £or his vavious acte of omiszicons and commizsions
from June 1%33 to August 1927. Theze documznts, according o

him zhow that the applicant lacked sincevitcy, loyalty nd

u}}

dzvotion to duiy. FPuvther, accovrding to the respondents the
incidente 32t out in memorandum dsiced 13.11.95 (Annz.A2) showsd
that the conduct of the applicant in not atiending the cffice

it
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croperly at the v tims was an act of indiscipline for
which he had furnished no satizfaciory zrxplanation.

Sulksequently  on 5.11,95, the =applicant hald exzpressed his

could not Ao 3o khecanzgs the office wazs locked from cutzide by

fault that they could not enter the office premises on 12,11.95
when they had gone thers. Moresover,
extra hours  on  subkssquant  days. Also  the fact thabt the
applicant has placed on record the photoe copy <of the office
attendance rzgister proved that he must have taksn  the
iztzr outzide the office without permission of
the officer in charges which is an act unbecoming of a

government servant. The applicant is not justified in dragging
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£f ghri Om Pralkash in th: matkber, which haz been done

to gain aympathy of the Tribunal. They have 3lzoc dznizd

o .3 and 3lso  the
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applicanct in a drunken etate, =tc. They have 23dzd that the
ransfer ordzr has been issued in public interesst and ©o check

1line. The place to which the
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pplicant has hezen transferred is one for which he had once

fol}

opted vide Annz.F45 dated 11.8.1987. The averments relating to
hardship to the applicant on account of the sicze of the family
of the applicant and nonavailzbility of official accommodation
at Varanasi have bzen dznied. It is not for the applicant to
sugge3t who should be transferred znd who should not be’in the

public interest.

(I
T

5. The applicant has £il. rejoinder to Lhe reply filed
by the rezpondzntz alongwith which he has annzxed Schedule-a,
containing commsnts on 2ach of the Annze. P2 Fe R47 supposed to

be containing material reflecting on the conduct of the

applicant. It has bkzen statsd by the applicant that =ome of
these documsnts 4o not 2ven ramotsly suggest any misconduct on
the part of the applicant. Th:s vefpondsnts have not spelt out

any administrative interest or exigency duz to which the

ordered without application of mind, scolely at the behest of
respondent Mo.3.

6. During the arguments, the learnsed counsel for the
applicant has cited the following Judgments to suppcrt in his
case:

(1) N.K.Suparna Ve. Union of India & Ors, 1990(3) SLJI (CAT)
590, wherein the Bangzalors Bench of the Tribunal notsd that the
applicant had pointed oul some irregularities on the part of
some officials thereby incurring displeasure of his superior
authorities resulting in his jtransfer to another distant state.
The transfer was also alleged to be malafide. The Tribunal held
that the transfer ordsr had not heen made in the exigency of
service or puklic intersst and it was malafide and penal in
nature. According t§ the learned counsel for the =applicant, in

the instant case also the transfer ovrder had keen passed for



che applicant hal pointsd oui irveqularities on
the part of certain officizls in marking their presence in the
attendance rejister when they had not aticended office and
thereby intending to claim avertime J1lwqu-w unjustifiably. It

was because of the anmnnoyance of vegpondsnt Mo.3 due to the

0}

complaint made by the applicant that hiszs transfesir was ovdered.
(2) S.V.Singh Vs. Union of India & Ors, 1928(2) SLP 545
decidsd by the Caleutta High Court wherein it was held that the

f

2

High Court is competent to invzasitigate whether any order
transfer is taint=d with malice or it is for aldministrative
exig=sncizs. The High Court further held that transfesr iz a
powerful weapon in the hands of the administration but that
ion to use it at random and

doe not zuthorige the adminiztra

0]

(3) Harjinder Tumar Falia Vs. Union of India, 1994(f) SLR

the Tribunal. In this
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case transier was ordsred from Chandigzrh to Dehradun. The post

Deliradun. The Tribunzal h=ld chat the transfer was noi mads in

public interest but was in colouraklszs zxzerciss of powesr by the
authorities concernsd. The lzarned counszl for the zapplicant
added that the applicant has been transfzrred Lo Varanasi

alongwith the post becausz no post of Hamal existed at Varanasi
against which ths applicant conld bhe accommedated. Therefore,

the ratio of this judgmznt iz clearly applicakle to the facts
(4) M.E.Rajaram Vs. Unicn of India & Ors, 19%4(7) SLR 24
Tribunal held that the reazon for transfzsr is allegations of

misconduct and the concerned zmployze's version with regard to

the allegationsz mad: againsi them haz not besn recordszd. Such a
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transfer would e penal in nature. The lzarnzd counsel £or the
applicant 23d:=d that if the transfer of the applicant iz Lazed’
on the complaints against him, his version/cxzplanation had not
bezn cbtainsd kzfor:s assuming
ths purpozs of ordsavring the épplicant's transfer. Therefore,

the order of tranafer was liabls to ke quashsd on this ground

(5) Tarkezhwar Pandsy and others Vs. The Gensral Manag=r,

U.P.Stat

a

Minevral Developmeant Corporation Ltd, Lucknow $ Ors,
1998(a) 2LF 673 decidsd by the Allahakad High Court. In this
judgment, ths High Court observed that the respond:snis could
not ke justified their action of transferring the pzhitionsrs
to distant place

personse both genicr and Junior Lo the applicants have bseen

epplicant had not been Jdigturbed from Jaipur, €
jusicification €or transfirring the applicant from Jaipur to

Varanasi.

al,

‘Jl

(&) State of M.P Va. Zhankar Lal & oOra, 1920(1) SLF 2
Adzcided by the Hon'kle Supreme Court. In this judgment it was
hzld by the Hon'ble Supremsz Court that in case of employzes
getting small  emoluments the powsr Lo Lransfer  zhould Ee
gparingly exzerciazsd undsr some compslling exigencizes of a
particular gicuation and not in a routine: manner. The learnad
counzel for the applicant statsed that the applicant is a Group-
D employes getting petiy emcluments and has a large family to
support and therefors, hiz transfer to a distant place like
Varanagsi would cause considerable hardship to him. Hencs ratio
of  Judgment of Hon'ble Suprems  Courk  would bke  clearly

7) Faritosh [Tumzr Fanjilal Va. Union of India & Ors, (1996)
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the Tribunal

Fo

33 ATC 69, wherein th: <Calecutta Bench o
. © .7

interprebed ths: expraasion puklic interesi and held that it is
not a magic word which can Ao service for anything in any
sitvation. The Trikunal furiher held that because the local
administrators were unable o handle the situvation arizing out
of labour/ziaff agication, =tc, ithe tranafer of ¢

lead:

W

¥, even if it ke a solution, cannot be =zaid to be in the

public interest. According to the learnsd ccounsel for the
applicant, in the instant case also transferring the applicant
onn the Jground that he wazs an indizciplined worker and had
indulged in misconduck  was  therefores not  in  the public

interest.
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—

7. The 1lzarnzd couna tcr  the applicant concluded by
stating that in view of the vatio of the variouns judgments

cited by him, the order of tvanafer of the applicant could not

o

2 gaid to be Jjustified and thevefore, it deszrves to be

guashed.

e. The lzarned counsel fov the vrespondznis citzd bazforz us
the judgment of the Hon'hle Suprems Court in Stabte of M.P and
Anr. Va. S.S8.Taurav & Ora, (1995) 2 322 270. The factz of this
case were that ths Tribﬁnal had quazhed the order of transfer
of the first respondent. There wasz a ban on tranafer of

cofficezrs during ths period of Prezidznt's Fule and kefcre such

W

transfefs céuld- he  effecked  the Governor's =approval  was
required. Howsver, since Lthe Sovarnor's approval had not been
taken hbefors kvansferving ithe respondents, the Tribunal held
the trarnsfzr to be kLad in law. The Hon'ble: Suprems: Court held

that the Courts or Trikunals- avrse nob appellats forums to dscide

bl

(1]

on transferz of officers on administvakive grounds. The Hon
Suprzms Court further held that the wheszls of administration
chould ke allowed to vrun smockhly and the courte ov tribunzals

adminiscrative
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mala £fides or by =xtrancous conzidevacion. On the ground of
personal hardship alse, the Hon'blsz Supreme Court Jdzclined to
directly interfere in this case. He, thers
view of this judgmesnt of the Hon'his Suprems: Cour:, thers is no
he Tribunzl to interfersz in the order of transfer.
He added ithat the ground of mala fidez against rzapondent Mo.3
is wholl? untenable becauze thers is objzctive matsrial on

record to show that the applicant ie lacking in devotion to
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Delhi by respondent 1o.2 in which seriocous allegations of

made and in which it is stated that if thizs stats of affairs is

applicant, it was conziderzd necesssry in the interest  of
administration to transfzr ths applicant away from Jaipur. He
had been transferrved to a nszighkbouring State, i.e. Uttar
Fradesh, where he had worled zarlizr also. It is true that the
applicant iz a comparatively low paid employse but  the
incerests of adminiztration coverride thozse of the individwnal

and thereifore, th:s administration had congidzred it neczzzary

i‘n

to transfer the applicant rom  Jaipur. Since no post was

Jhere the applicant conld be

o

available at . Varanasi,
accommodated, th: post had alsc been transferrsd alongwith the

applicant. According o him, thers was nothing irregular or
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5. We have hzard the lzarnsd counss

have gone through the material on vecord as alzo the judgments
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10. It haz besn acezpted by khe respondents  that  the
transfer has heesn <sffected wainly on the ground that  the

applicant's conduct and behavour aib Jaipur was not conducive to

i
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r functioning of ithe office and ths affice Jdizcipline.

Undoubtedly the complaints, ete, upte 1987, though numerous,
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Howevelr, ther: are incidents of 1995 and 1996

which reveal that th: applicant iz an indisciplinzd worksr. The
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relate to hiz mishbehavour with a zupericr officer. It iz true
that with vegard to the latbter complaint, the applicant's

erplanation waz neot  called  for. Buib ik i@ not Ethat  any

in

dlwulJllﬁ&VY procesdings ares he2ing initiatsd or any penalty i
sought to be imposed on the applicant. The Depuiy Dirsctaor at
Jaipur had communicaied the complaint o the Regicnal Diractor

of Weavers Cenirs, Delhi. The Fzgional Divsctor then choss to
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pass an ordsr of branzfzr of the applicant &0 Varand i. We have

carzfully conaidsred the judgments cited by the learned counsel
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rendered more or leza on theiv own  factz. Az far
applicant's cazs iz concerned, there arve no doubt 3llzgaticons

of mala fidszz against rvaspondent Mo.3 but ws do not

ke ground that hs had exposszd i

n claiming cvertime

-

irregular activitiss of zome officials
wance, without attending the office. On thez othesr hand it
arpears to ua thak the officials who wers allowsd to mark their
presence in the Attendance Fegister subaequencly were thossz wha

ceuld net abbtend the office on an eavlisvr day, on which thesy

had been ecalled to attend the office but had to 9o back whan
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found lacked.,

conduct keeping the office

want=d to keep the o

the natural pres
ockzd it

Ffice. Ther
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who was responz2ible for crzating a

could not actend the office.

The Hon'ble Suprems Court

Jenzrally lowpaid

Tokbal on

The applicani

the Hon'ble Suprems
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to day decisiona of th: administvra

rezpondznt 1lo.2 appear

there was no violation of any statutor
cransfer of the applicand iz  oon

view that the ordzr
is dismissed with

dire igsu=ed on 5.6,
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handover

Incidently,

loeclezd

and gonz away although he was

in Shankerlal caszs

Court
appzllate

cicon.

the applicant's

is intriguing. If

If he put a lock

umpticon was that he had
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pposed to b

on duty
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wrongly marking their

when in facio it

in which thevy

aild not be

guch emplaoysess

3 'umparaL1V¢17 lowpaid

have a lsrge family to support but the

the individuals.

in 2.8.Faurav case,
Thez allegati

£t ua unsustainakls
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joining time to enabkle him o join duty at Varanasi.

1 Prakash)

(Ratan N » (O.P.Sherma)

1)

Judicial Member Administrative M




