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India & Others Respondent 
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(J.K. Kaushik) 
Hember (Judicial) 

V\.-v' 



---=-'\ .-1 

-----

IN THE CENflV\L A.DHINI.STRATIVE TRIBUNAL 1 JAIPUR BBNCH, JAIPUR. 

I 
I 

OA No. 313/lqC)h DATB O"F ORDBR 

Surendra Kumar Sharma son of Shri Bhagwan Sahai Sharma, aged 
I 

about 35 ~ears, working as Pharmacist in the pay scale of Rs. 

1350-2200 : (RP) in the office of Banclikui, Western Railway, 

Jaipur. 

• ••. Applicant. 

VERSUS 

l. Union of india through the General Hanager I T'7estern 

Railway, ~hurchgate, Bombay. 

2. The Divisional Railway r~anager ( Bstt.), Jaipur 

Division, Western Railway, Jaipur. 

3. The Selection Board through its Chairman nr. N. K. 

Jl1eena (DHO), Western Railway, Jaipur. 

4. Dr. N.K. l"Ieena, D~~o, Western Railway, Jaipur. 

5. .Shri Avtar Singh, Pharmacist, C.jo H.O. Randikui 

Hospital, 'western Railway, RancUkui. 

Hr. P.V. Calla, Counsel for the applicant. 

~~r. T. P. Sharma, ·Counsel for the responc'lents. 

CORA111 

• ••• Respondents. 

Hon 1 ble Hr. H.P. Singh, Hemeber (Administrative) 

Hon 1 ble Hr. J.K. Kaushik, J11ember (Judicial) 

ORDER 

PER HON'BLE JI1R. J.K. KAUSHIK, MEMBER (JUDICIAL) 

.Applicant, .Shri Surendra Kumar, has filed this OA u/s 

19 of the Administrative Tribunal 1 s Act anc'l has prayed for 

the following reliefs:-

(i) In the facts and circumstances of this case, it is, 

therefore, prayed that this Hon 1 ble Tribunal may call dor 

the entire record relating to this case and hy an appropriate 

order or direction declared the result of written test issued 

vide office order dated LS. 2. 199 6 hy the selection Boan=t as 
I 

illegal ih as much as ineligible candidates were called for 

viva voce1test. 
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(ii) th panel dated 10.5 •. 1996 may kindly declared illegal 

in so far ~s it relates to the respondent No. 5. 

(iii) Of~icial respondents may be directed to.consider the 

candidatu~e of the applicant afresh objectively and if he 
I 

found eli~ible otherwise he may be placed in the panel 
' 

prepared for appointment to the post of Pharmacist in the 
I 

scale of R~. 1400-2600 (RP) with all consequential benefits. 

(iv) I~ any order prejudice to the applicant is issued 

during th~ pendency of the OA, the same may also be declared 

illegal. ! 

(v) Any other relief to which the applicant is found 

entitled ~n the facts and circumstances of the case, may also 

be grantedl. 

(vi) The OA may kindly be allowed with costs. 

2. The factual matrix of the case is that the applicant 

was appoi~ted to the post of Pharmacist on 2 5. 6 .19 8 6 after 

passing selection conducted by RRB, Ajmer. He was allowed own 

r,equest t~ansfer from Kota Division to Jaipur Division. He 

joined in · Jaipur Division on 9. 4. 90, where from he got his 

seniority in Jaipur Division. It has been· averred that the 

post of P*armacist, scale Rs. 1350-2200 is a feeder post for 

promotion :to the post of Pharmacist, scale Rs. 1400-2600. The 

ii post of I Pharmacist scale Rs. 1400-2f?OO is the first 

promotion~l post which is always filled in hy seniority cum 

suitabili~y. As per t;he knowledge of the applicant, the said 

promotional post was always filled in on the basis of 

seniority lin the past. Therefore, holding of the slection to 

the grade~ of Rs. 1400-2600 was not as per the practice 

prevailin1 in the department. 

3. 
i 

The second respondent issued a notification dated 

2.9.94 anq decided to fill up two vacancies in the said grade 

through selection. A written test was also conducted and the 

selection ·process was also completec'l.. One Shri An shu Kumar 

Halhotra was placed on the panel and one reserved post '"as 

kept vaca~t as no SC employee was available. However, the 
I • 

applicant I passed the written test and the another· post was 
I 

I 
I 
I 
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kept vacjnt 

community 

probably to bestow . favour to a particular 

4. Tfere are three grades available in the cac'lre of 

pharmacist under Group 'C'; 1350-2200, 1400-2600 and 

1640-29001 The employees. working as Pharmacist in the base 

grade of IRs.· 1350-2200 and next higher grade i.e. 1400-2600 

are discharging the same duties. Thus there was no 

requireme[lt for any. selection. In the present case, a 

selection board was constituted with the orders of ADRH 

whereas as per the rules in force, the selection board is 

required :o be constituted under the order of General ~1anager 

or Head 0f the Department and other competent authority not 

lower than DR~1. IN the present case, the selection board was 

not constituted as per the rules. The earlier selection Boarc'l 

which consists of Sr. DCOs, Sr. DPOs and Sr. DMO was the 

proper Board but it was cancelled and in the.Hembers of the 

Board wer~ changed and a new Board was constituted in which 

Hembers were two DHO and one A.PO. 
I 

5. After joining in Jaipur Division, applicant was 

posted un!der the control of M.O. Bandikui. In addition of 
I 

his normkl duties, the applicant also performed other 

activitie~ in the department and taken pains in the National 

heartily 

after the 

Programme i.e. Family Planning Programme. He "las 

dedicated to Family Planning work and looking Accident ~elief >ledical Equipments. 

6. Ahother selection was held and panel prepared on 

10. 5 .19 9 61. In this panel there were three vacancies. One 
I . 

vacancy ras reserved for reserved category but three persons 

::om resi:: :::egao::l~~n: c:::::e:::~harging his duties in 
Kandi Kui I' Dr. N. K. Me en a visited Bandi Kui in respect of a 

camp lau ched for Family Planning work. The: applicant was 
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and have cpntroverted the facts and grounds mentioned in the 

OA. It haf:i been averred that Shri Anshu Kumar Halhotra was 

selected a~ainst the general category post and other post was 

kept . reserved for want of availability of the candiates. 

Nextly DRM~ and ADRM are of the same rank and Selection Board 

can be nom~nated by ADRM on behalf of DRM. However, Selection 

Board consisted Sr. scale officers as per the rules in force. 
I 
I 

Thus the constitution of Board was as per the rules. In the 

year 1995,1 there were three vacancies; two for general and 

one for Jeserved. Relaxation was also to be provided to 
! 
I 

reserved category and one reserved category was considered 

for promotion by giving relaxation as per General Jl'lanager' s 

letter da~ed 9. 3. 9.5. Therefore, it is wrong to say that any 

person w~~ considered in the selection. No illegality can he 

said to have been committed and it is requested that the OA 

may kindly b.e dismissed. 

11. No counter reply/counter affadavit has been filed on 

behalf of respondets No. 4 & 5 despite that there was 

specific allegation of malafide·against respondent No. 4. 

12. We have heard the learned ·counsel for the parties and 

have care£ully persued the records of the case. The selection 

proceedings and the answer sheets etc. have also been 

produced before us for perusal by this Tribunal. 

13. In the first instance we shall with the question 

as to whether the selection board was constituted by the I . 
competent iauthority and also as to whether the members of the 

selection board were nominated as per the rules in force. As 

far as rule position is concerned, in the present case, it 

was the DRH who was competent to constitute the selection 

Board since no further delegation · could have been been 

permissible. As regards the competence of ADRM, the ADRJ1'1 is 

of lower rank than the DRH and rules in forfce specifically 

emphasises that the authority competent to constitute the 

selection board will now below the , rank of DRM. In the 

--1--
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I 
kept vacrnt a particular to bestov,.r probably favour to 

communityr 
I 

4. There are three grades available in the cac'l.re of 

phamacist under Group 'C' ; 1350-2200, 1400-2600 and 

1640-2900'. The employees working as Phamacist in the base 

grade of ,Rs. · 1350-2200 and next higher grade i.e. 1400-2600 

are discharging 

requirement for 

selection board 

the same duties. Thus there 

any selection. In the present 

was constituted with the orders 

was no 

case, a 

of ADR~1 

whereas as per the rules in force, the selection board is 

required to be constituted under the order of General ~~anager 

or Head ~~f the Department and other competent authority not 

lower than Dffi~. IN the present case, the selection board was 

not constituted as per the rules. The earlier selection Boarc'l. 

which consists of Sr. DCOs, Sr. DPOs and Sr. DMO was the 

proper Board but it was cancelled and in the Hembers of the 

Board were changed and a new Board was constituted in which 

Hembers were two DHO and one A.PO. 

5. After joining in Jaipur Division, applicant was 

posted under the control of M.O. Bandikui. In addition of 

his normal duties, the applicant also perfomed other 

activities in the department and taken pains in the National 

Programme i.e. Family Planning Programme. He was heartily 

dedicated to Family Planning work and looking after the 

Accident Relief Hedical Equipments. 

6. Another selection was held and panel prepared on 

10. 5 .19 9 6 • In this panel there were three vacancies. One 

vacancy was reserved for reserved category but three persons 

from reserved category were considered. 

7. While the applicant while discharging his duties in 

Kandi Kui, Dr. N.K. Meena visited Bandi Kui in respect of a 

camp launched for "Pamily Planning wcirk. The applicant was 
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called by him and was directed not to distribute the medicine 
to patients and first do the work of Family Planning. The 

applicant made a request to him that there was a long queue 

of patients and distribution of medicines was to be done on 

priority and if there was any urgency, help can be taken from 

other clerks working in the hospital. The Respondent No. 4 

threatened the applicant that "I will see, how you '\'lOrked at 

Bandikui cind to get the next higher scale." The applicant had 

clean records and he attempted all questions and also 

replied all questions asked by the members of the Board. 

There wasno reason to fail him except that Dr. N.K. Heena, 

Respondent No. 4, was biased against him which resulted in 

non selec~ion of the applicant. 'T'he applicant is a senior 

most cancfldate who was under consideration for promotion to 

the post of Pharmacist scale Hs. 1400-2nnr:l. 

8. It is also the case of the applicant there were 

number of persons especially respondent No. 5 who had minimum 

requisite1number of two years of service in the feeder and he 

has still been. considered and empanelled. It has been urged 

tha the only reason for keeping out the applicant from the 

s~lection penal was biasness of respondent No. 4, Dr. N.K. 

Meena. 

9. Tpe 0~ has been filed on number of grounds e.g. there· 

is no change in the working duties on the present post anc'l. 

on the higher post; the post of Pharmacist scale Rs. 1400-2onn 

cannot be a selection post; ADRJI'l was not empowered to 

constitute the selection board and the very Selection Board 
i 

was not constituted as per rules in force. The Selection 

Bo~rd was also not constituted by the Hemhers as per the 

rules. In~ligible persons anc'l having one years experience in 

the feede:r post were called for the selection and have been 

empanelled. The applicant has been discriminated. Hence this 

applicatipn. 

10. The respondents have filed a detailed reply to the 0~ 
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and have controverted the facts and grounds mentioned in the 

OA. It haJ been averred that Shri An shu Kumar Halhotra was 
I 

selected against the general category post and other post was 

kept _reserved for want of availability of the candiates. 

Nextly DRM and ADRM are of the same rank and Selection Board 

can be nominated by ADRM on behalf of D~1. However, Selection 

Board consisted Sr. scale officers as per the rules in force. 

Thus the c.onsti tution of Board was as per the rules. In the 

year 1995, there .were three vacancies; two for general and 

one for reserved. Relaxation was also to be provided to 

reserved category and one reserved category was considered 

for promotion by giving relaxation as per General Hanager' s 

letter dated 9. 3. 95. Therefore, it is wrong to say that any 

person w~s considered in the selection. No illegality can he 

said to have been committed and it is requested that the OA 

may kindly be dismissed. 

11. Nci. counter reply/counter affadavit has been filed on 

behalf of respondets No. 4 & 5 despite that there was 

specific allegation of malafide against respondent No. 4. 

12. We have heard the learned counsel for the parties and 
I 

i have carefully persued the records of the case. The selection 
' I proceed1ngs and the answer sheets etc. have also been 

produced before us for perusal by this Tribunal. 

13. In, the first instance we shall with the question 

as to whether the selection board was constituted by the 

competent ~uthority and also as to whether the members of the 
I 

selection board were nominated as per the rules in force. As 
I 

far as· ru~e position is concerned, in the present case, it 

was the DRH who was competent to constitute the selection 

Board since no further delegation · could have been been 

permissible. As regards the competence of ADRH, the ADRH is 

of lower rank than the DR~1 and rules in forfce specifically 

emphasises that the authority competent to constitute the 

selection board will now below the , rank of DRH. In the 



present ca e, on perusal of the records it reveals that a 

Note was · repared for constitution of Selection Board for 
I 
I 

preparing the panel for two -general posts one reserved post 

for sc, which was addressed to ADRH. The Sr. DPO also made a 
I 

remark to; the ADRM to nominate the selection board. 
I 

Thereafter! the nomination has been made in and the name of 
I 

DRJI1 and· AifRH has been shown as 

selection panel was prepared and 

the ADRM and the same has been 
I 

'Oblique'. Thereafter, the 

it has been put up before 

approved by the ADRH on 

26.4.1996 hs noting on Page No. 6. IN the reply, it has not 
I 

been denieq that the selection board was not constituted by 
I 
I 

the ADRJI1.; Despite the specific averment in the OA in 
I 

coresponding Para 4(8) that selection board was constitued by 

ADRM. On,rlthe other hand, the respondents have tried to 

justified that the ADRJI1 was also competent to constitute the 

~ selection Board. It has been submitted that DRM and ADRI'1 are 

of the same rank and, therefore, selection board can be 

nominated by ADRM on behalf of DR~1. In this view of the 

matter, we1 have no hesitation in arriving to a conclusion 

that the selection board was not constituted by the competent 
i 

authority.:As regards the members of the selection board, the 

selection board consisting of the member of proper rank an<'!. 

also one of the Member _i.e. A.PO, was from the other 

department~ Thus there is no illegality in the members 

nominated in the selection board. Thus the contention of the 

applicant that the Members of the Selection Board were not of 
I 

r~nk as required as per the rules has no force. The same is 

repelled hying without any basis. 

14. As! a matter of fact, we have come to the conclusion 

that that the very selection board was not' constituted by the 
. I 

competent ~uthority, and thus there was hardly any need to 
I 

examine the matter further. However, for the reasons 
I 

mentioned in the suceeding para, we also find it expedient to 

examine thie other contentions of the applicants. The next 

contention ' of the applicant is that he commanded a clean 

record an4 good experience. He has been performing his 

duties to :the entire satisfaction of the authority. He has 
I 

earned th(e appreciations from his superiors. There was no 
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substantial difference betwen the work on the feeder post on 

which he has been working and promotional post for which the 

selection bbard was constituted. The only Yeason may be that 
I. · 4 h h d h of the malaflde of respondent No. who as t reatene t e 

applicant Ji th specific words in as much as he told the 
I 

applicant t:hat he will see him (applicant) and as to how the 

applicant dould get his promotion. The specific averments has I . 

ben made in this OA to this effect and Shri N .K. Heena has 

been impl~aded as party respondent. The said pleadings 
I 

relating to the malafidee as well as of failing the applicant 

intentionally remained uncontroverted in as much as no 

counter affadavit to controvert the said pleadings has been 

filed by t;he said Dr. N.K. Meena, respondent No. 4. It has 

been argtied that since the pleadings of malafide remained 

uncontroverted, they are required to be taken as admitted. 

The matter is said to be supportep by the verdict of Hon'ble 

Supreme Court in PraTAP Singh vs. State of PUnjab, AIR 1964 

SC 72. In the said case, an affadavit was filed by the 

Secretary on behalf of the Minister Which was not accepted 

since the allegations were · of personal character have been 

made against the Chief ~IJ:inister. It was further held as 

under. The relevant portion at Para 14 is extracted as under: 

'll'f h t ey were relevant, in the absence of their 

instrinsic improbability, the allegations could be 

countered by documentary or affidavit evidence which 

would show their falsity. In the absence of such 

evidence they could be disproved only by the party 

a 1gainst whom the allegations were made denying the 

same on oath. In the present case there was serious 

allegations made against the Chief ~1inister and there 

were several matter of which he alone could have 

personal knowledge and therefore which he alone could 

deny, but what was, however, placed before the Court 

in answer to the charges made against the Chief 

Minister was an affidavit by the Secretary to 

Government in Medical Department who could only speak 

from official records and obviously not from personal 

knowledge about the several matters which ·:~:~re 
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eged against the Chief Hinister. In these 

ci~cumstances, we do not think it would be proper to 

brush aside the allegations made by the appellant, 

par;ticularly in respect of those matter where they 

are supported by some evidence of a documentary 

nature seeing that there is no contradiction by those 

pe~sons who alone could have contradicted them. In 

making this observatin we have in mind the Chief 

Minister as well as Hrs. Kairon against whom 

al~egations have been made but who have not chosen to 

state on oath the true facts according to them." 

15 o ~Urther in thiS matter 1 We have alSO perused the 

selection sheet and other relevant papers. There is a 

totalling mistake. The total marks obtained by the applicant 

is shown as 64 whereas it comes to 67. This way in written 

test his marks would be 23.45. In personality, address, 

leadership, academic qualification etc. he has been given 

only 6 marks whereas others have been given 11 to 13 marks 

out 15 marks. Similarly he has been given only 4 marks out of 

15 marks despite the fact that he is senior most person. The 

respondents have also not denied regarding his good working. 

Taking all the circumstances of the case, we are of the 

considere~ opinion that the contention of the applicant has 

force and he has not been visited with a fair and reasonable 

treatment . The possibility of biasness of respondent No. 4 

and failing the applicant in the selection 

deliberatleycannot be rulled.out. Here we would like to make 

it clear 'that we are conscious in our mind to the decree of 

mob required to draw reasonable inference of malafidee action 

and such inference cannot be drawn on the basis of 

insinuati1on and vague suggestions. In this view of the matter 

also the selection proceedings deserves to be quahsed. 

16. It would be relevant to say that in the present case 

all the ,employees (except one Respondent No. 5) who have 

been selected and placed onthe panel have been promoted to 

the prom9tional post as early as in the year 1996, and have 
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not been impleaded as party respondents. We also do not get 

any answer lo the specific query how the persons who did not 

fulfill th~ eligibility condition of two years working on 
I 

feeder post, even though the process of selection said to be 

relaxed by the orders of General Manager, as per the reply 

which has a_lso remained uncontroverted since no rejoinder has 

been filed. We are not in a inclined to quash the impugned 
I 

selection in absence of the necessary parties despite the 

fact that we are of the firm opinion that the selection Board 

was not constituted . by the appropriate authorities. The 
I 

applicant is the victim of malafidee of resondent No. 4. 

and no fault or wrong is attributable to the persons placed 

on selec~:i,on panel in question. However in the facts and 

circumstances of this case, we pass the order as under: 

"REfSpondents are directed to constitute a fresh board 

for the post of Pharmacist scale 1400-2600 in accordance with 

law in the matter who shall conduct the viva voce of the 

applicant afresh as well as review the marks especially 

regarding 

etc. and 

personality, ability, 

in case he is found 

qualification, leadership 

fit/selected, he shall be 

allowed all the consequential benefits on proforma basis at 

par with his next junior. For this purpose, if need be, the 

respondents may create superannuary post which may be 
~..., I 

adjusted a;gainst future vacancy. This order shall be complied 

with withip a period of three months from the date of receipt 

of- a co~y of this order. The OA stands disposed of 

accordingly. No costs. 

&.n~~ 
(J.K. KAUSHIK) 

ME~iBER (.J) 

MIQ 

(H.P. SINGH) 

MEHBER (A} 


