/A IN THE CENTRAL ADMINISTRATIVE TRIBUNAL JAIPUR BENCH: JAIPUR,
«
OA NO. 274/199% Date of order: 1’7 $ ‘% .
Smt . Phanwari Devi s Applicant
Vse.

1. Union of India through the
General Mamager, Westerm Railway,
Churehgate, Bembay=-20.

2. chief Works Manager,
Leeo Workshep, Westera Railway,
Ajmer Divisien, Ajmer.

s Respondents
Mr.s .X.Jain, eeunsel for the applicant

CORAM

-

HON'BLE SHRI RATAN PRAKASH, MENMBER(JUDICIAL)

ORDER

L B L O

(PER MON'BLE SHRI RATAN PRAKASH, MEMBER (JUDICIAL)

smt . Bhamwari Devi has filed this applicatiem umder
gsection 19 of the administrative Pribunals Aect, 1985 for
seeking compassionate appeintment of her dahghter'u son
shri Makesh Kumar on aceount of the death of her huskand
Shri Khem Chand oa 26.2.1971 who was working as B.R.A.
_im Milwright Shop Loeo, Ajmer of the respomdent department.

\8}

2. Facts as alleged by the applicamt are that her haskand
$hri Xhem Chand Fali died om 26.2.1971 while he was en duty
with the Reséonﬂe’nta Railways at Ajmer. She moved an
applicatien for her appointm_ent on compassienate greunds

in 1972 which was rejected by the respendents on 26.3.1979
vide Annexure A~2. It is the case of the applicamt

that after the death of her huskand she had mokody to

look after her and therefore she kept the som of her

daughter Shri Mukesh Kumar who was Borme toO her daughter

Mﬁat@at Devi en 19.11.1975. It is further the case
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éf- the applicant that she moved an applicatien fer

giving compassionate appoimtment to Shri Mikesh

Kumar as her ‘'mear relative ‘vide applivcationv dated
22.6.1223 (Annx .A=4) . She addressed further applicatiens
en 14.10.1993 (Annx .A=5) and gave another representatiem
to respondents Ho.l and 2 om 20.6.1%% (Annx .A-7). It

i_s further the case of the applicant that vide letter
dated 12.6.1%95 (Annx .A=9) the applicant was called in the
office of S.P,0. Ajmer Wwut singe nething was heard
therezfter she gave another mpresentaﬁien on 17.11.95%
(Annx .A=10) to which vide letter dated 18.3.199%

(Annx .A=1) the claim made by the applicant was rejected
"on the ground of policy deeision dated 13.12.1995 \;hieh
puts a bar on appointment of near relative on compassicnate
grounds . The aprlieant, therefore, has socught the quashing
of the impugned order dated 18.3.19296 (annx.A~-1) with

a further directien to the respondents to eonsider the
cage of shrl Mukesh Kumar for apﬁointmmt en c—:ampéssionate
erounds on account of the death of her huskand Shri

Khem Chand .

3. 1 heard the learned cgounsel for the applicant

at great length at the stage of admission.

4. It has been vebemntly urged by the learned
coﬁnsel for the applicant that since the Respondent
Railways have rejeeted the claim made by the applicant
for appointment of the son of her daughter Shri Mukesh
Kurar only en the basis of Railway Board's lefter
dated 13.12.1995, the actien of the respendents is
liakle to be quashe(. The argument of the learned
ceunsel for the applicant is that Shr_i Makesh Kamar
Mﬁe’a the age ©of majority on 19.11.1993 and Since
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she had made s representatien to the respondents and

the responfents have failed to extend the relief to

her the order ¢f the Respordent Railways dated 13.12.199%
by which the provision of appointment of ‘near relative '
on gompassionate ground is said to have been deleted

is not applieabie and morese it has to come into
operaticn prespectively and not retrospectively. It

has élso been urged by the learned acunsel for the
applicant that in the pules made for compassionate
appointment in the Respendent Railways there is ne
cond it ion about the existence of the indigent
eircumstances and hence the applicant is e\ntitleé to
seek the relief claimed int his OaA.

Se. I have given anxieus thought to the arguments
addressed to by the learned gounsel for the applicant
and have gone throiugh the provision made by the
Respondent Railways for appointment on compassionate
grounds . Although there has keen a provision for
aprointment of a near relative on compassionate ground
- in place of the deceased railway employee vide noti-
fication @ated 12.%.1990, yet the position as 1t stands
~ today is that zfter 31.12.1995 the prevision of
appointment of a near relative on compassionate ground
haie been deleted. This has been done hy the
Respondents Railways in pursuance of the judgment of
Henourable the Supreme Court in the case of Auditer
General of India and others Vs. Shri G. Ananta
Rajeshwra Rao, (1994)1 $.C.C. 192, The questiorla before
Hon'kle the Supreme Court .has been that whether the
lcenvpassionate appointment of a near relatiens
tfﬁ%i_inounts to appointment on the basis of deseent.
ﬁ)‘/qu':n'ble‘the Supreme court has held that such an
oo /4
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appointment of near relatiens tentamounts to appointment

on the basis of descent and is via;lative of Article
16 (2) of the Constitution of India. The law, therefore,
is that after the pronouncement of the judgrent ef
Hen'‘bsle the gupreme Court in the case of Aud itor General
of Irdia and others Ve. Shri G. Ananta Rajeshwra Rae
(Supra), no near relative will hence-foerth be eligible |
for appoimtment on compassionate grounds. This has been
adopted and reiterated by the nespolﬁent Railways
~ vide their notification dated 13.12.1995 (Annx.A~11).

6o It . ¥s, therefcre, in the above kackground it has
to ke examined whether the applicimt can be granted any
relief in this oa. -

7. At the out-get it has to e stated that the
applicant has not approcached the Tribunal with c¢clean
hands . No-where in the OA she mentioned that Shri
Mukesh Kimar is her adopted son. It is for the first
time that in a repreaentation made on 27.11.199% |
(Anmx .A=1C) that she mentioned that she had adopted
her daughter's son and that she is seeking appointn\ént
of Shri Makesh Kumar on that basis. On the contrary,
in all the representations made by her right frem
22.6.1993 (Annx .A=4) en-wards, she had been mentiening
Shri Mukesh Kamar as her son and the respondents have
also been considering her matter treating Makesh Kumar
as the son of the decéasei Railway Servant sShri meli:
Chand. It is also pertinent to mention that net only
her husband Shri Khem Chand died on 26.2.1971 but her
daughter @‘&:{géggiijonly in the year 1974 and Shri
Mﬁhfﬁiﬁhr who is now alleged by the applicant to be
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her son was borne in the year 1975 (19-11-1975) i.e.
after more than feur years of the death of her hushand
Shri Khem Chanfi. At the time of the death of the deceased
Railway servant there had been no minor son or near
relative in existence. It was in this backeround that
the applicant herself moved an application for
compassionate appointment eof herself as early as in 1972
which according to her was rejected by the Responient
Railways as early as en 26.3.1979. It appears that she
did not persue the matter of her appointment em
compassionate grourds thereafter. Even after attainment
of majority by her alleged son(which has not been esta-
blished by the applicant) en 19.11.1993 she kept silent
even after none-receipt of any reply teo he‘r within

the peried preseribed under Seetien 20 of the
Administrat ive Tribunals Act. The letter dated 12.6.95
(Annx .A=1) sent by the Chief Works Manager to the
applicant could net be deeméﬂ to have extended the
limitation for f£iling this OA;gince her first
representat ion en this aegount /i3 > said to have keen
made by the applicant on 22 .6.1993 (Anro.A-4):) 4k was
incumbent upon the spplicant to have taken necessary
legal steps to claim the relief for seeking appointment
on campassiohate grounds of Shri Maukesh Kumar. She having
failed to persue the matter within the limitation pres-
cribed under Section 20 eof the Administrative Tribunals
Act, 1}985. this application ig barred by limitation

and is liable to be dismis sed on this grcund alomne.

8. The arguments of the learned counsel for the

applicant that since the applicant has meved the
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Respondent Railways in the year 1993 it was incumbent

upon the Responident Railways to give appointment to shri
Mukesh Kumar on eompassienate grounds in the year 1993
itself and hence the‘ notification dated 13.12.1995 cannot
»e given any retrospective effeet to construe that

there has been a deletion of the' pravisibris of appointment
of near relative on compassionate groumds. This argument
of the learned counsel is not tenable Firstly wecause
the applicant did not persue the remedy within the

time and limitation permitted under the Mministrative
'rribﬁnals Act,1985. Secondly also as teday it 12 now
unquestianable that the provision of appointment of

a near relative on compassionate groumds stands

deleted from the provisions of giving compassionate
appeintment to ne;r relatives unfier the Respondent
Railways as well, It is settled law that every matter has
to be examined by a court of law on the basis of law

as it stands on the date of consideratien. The

applicant has moved this appliéat ion on 23 .,4.199% and the
applicant cannet be permitted tc take the plea that the
provisions regarding appointment on compassionate |
grounds which were in vogue before 13 .1.2'.1995

ﬁave to be made applicakle in the case of the applicante.
T:is is more so vhen t he applicant ‘hers-elf has been
'guilty of latches as her husband died in the year

1972 buk efforts have been made to seek appointment

on compassionate grcumds of her daughter's son(near
relative) in the year 1996 when even on the date of
death of the decezsed Railway servant neither the
aaugthér of the applicant was married, wor her

daughter's san has seen the light of the day.

9, In view of the facts as ars evident in this QaA,

W consider it necessary to examine the applicability/
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non-applicability of the indigency of the applicant

mores® when it has not been made a grsurid of rejection
by the Respondent Railways rejecting the request
made by the applicant vide thelr order dated 18.3 .96

(Annx 05‘1) .

10. Accordingly in view of what has bheen said
and discussed ahove, 1 do net find any merit what-
soever in this application which is dismissed at

the stage of admission itself.

@WU@A/“
(RATAN PRAKASH )
MEMBER (J)



