IN THE CENTRAL ADMINISTRATIVE'TRIBUNALH,JéIPUR BENCH, JAIPUR.
0.B.Nc.269/96 ¢ Date of order: 7;5.337/@ “

Nishi Kant Riswas, S/c Shri Bachchco Mendel, R/o C/o T.N.
Chaturvedi Nalaﬁéa Vihar, Maharani Ferm, H.No.8iu Durga
Pura, Jaipur, lest emplcye¢ cn the Pcst of Shunter in

. e - . . N
“Ajmer Divisicn, Western Railway, AJjmer.

...@pplicant.
) Ve.
S 1. Unicn of India through Genersl Menager, Western Rajlweyg.
Churchgate; Bcmbay. : ,
2. The Divisicnal Reilway Menager (Estt.) Western Reilway,

Aimer Divisicn, Ajmer.
. . . -.Respencente.
Mr.Shiv Kumar - Counsel for the applicant .

\

Mr.U.D.Sharma - Counsel for respondents.

- CORAM:

chfb1e>Mr.S,K.Ag§rwa1, Judicial Member

Hon'ble Mr.N.P.Naweni, Acdministrative Member.
PER HON'ELE MR.Srk,AGARWAL, JUDICTAL MEMEER.
| in this Original "Applicaticn under Sec.lS cf the Admini-
strative Tribunals ﬁct. 1985, the applicant makes a prayer to
deglare Rule 228 of the IREM as illegal, arbitrary and uncenstitu-
ticnal sc. far as it Geprives the benefit of arrears cn acccunt of
retrospective premoticn is concerned ané te medify the inymgnéd
crder. dated 18.1.95 accerdingly 2nd tc Girect the respondents tc
pay arrears of pay with interest anc cther cbnsequential benefits.
2. | "Erief facts of the case as steted by the applicent are

that he was retired frcm the post of Shunter w.e.f. 31.12.89. It is

‘stated that a. criminal case was pending against him befcre the

Court of Railway Msgistrate and. he was acquitted in that csse vide :
judgment dated 2€.4.94. It is further stated that after a number of
fepresentatiqns, the applicant was prcmote¢ in the ecale of

Rs.1350—2200 (RP) but cnly pfcforma, fixation was given te the

- epplicant. The epplicant agitate¢ the matter but with nc result. It

ie stated by the epplicant that there was nc fault of the aﬁpﬂjcant

ané he was accuitted from the criminal charge,\thereiore. he is

entitled for actual payment of salary andé cther consequentizl

‘benefits. Tt is alsc stated that prcvisions of Rule 228 cof the IREM

aéé not- epplicable in the cese of the epplicant. It is further
stated that Rule 228 of the IREM_ééé Giscriminatery, arbitrary and
in viclation of Articles 14 and 16 of the Constituticn of India,
therefore; the applicant‘fjleé this O.A for the relief as menticned
above. o C

3. . Repﬁy wae filed. It 'ie stateC in the reply that a criminal
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cace under Sec.3 cf the Railway Frcperty (Unlawful possessicn) Act,

‘was registered against the applicant anc remained pending trial but

ultimately the applicent wes acquitted vide judgment dated 26.4.94.
It is elsec state¢ that the applicant was promoted¢ but he had

'éctually not performed/shoulcered the responsibility of the hicher

pcst, .therefcre, he was nct given the actual benefits cf the pay

‘ecale tc the prcﬁcteé post‘as per Rule 228 of the IREM. It is alsc

denied that Rule 228 of the IREM is erbitrary, discriminetcry cr-in

viclation of Articles 14 & 16 of the Constitution of India,
therefcre, the O©.A is devoid of ény‘ merite and lisble tc be

Gismiesed.

4, Hearé the learned ccunsel for the parties and alsc perused °

the whole record. )
5. The learned counsel fcr the spplicant argueé that Rule 228
cf the IREM wae struck dewn by the Ernakulam Bench of the Tribunal

en¢ in Basant Rac Vs. E9§\§ Ors, 1993(2) JT 451 eﬁ@ the Supreme .

Court has laié down the law ané the cese of the applicant is

squarely ccvered by the Jjudgment cof K the Hon'ble Supreme  Court,

‘therefcre, the applicent is entitled to the actual benefits cf the

Grade Re.1350-2200(RP), cn his premetion. On the other hand, the
learned ccunsel fcr the respcndents has argued thet Jcéhpir Rench
cf the Tribunel decided¢ in Remjan Ali Ve. UCI & Crs, 199€(2) SLJ
(CAT), 135, held that applicent is nct entitleé to 'the actual
benefits cf the grade in which he;wes prewctec. The learnecC ccunsel
for the applicant has alsc referred Bukmi Chend Vs. Jhabue
Cocperative Central Bank Lté, Jhebue (M.P) & Anr, 1998 SCC(L&S) 509
ané Unicn cof India & Cre Ve. Rajinder Singh Rewet, 1999 SCC(L&S)
944, ' :

€. We have given anxicus conesideration to the rival

coententions  of the parties ané have peruééd the whcle reccrC.

7. ) Ccn51=tent]y Ccurte cf this' country hcr been cf the view
wid e

that thereLhab beeﬁ]no pay for nc werk and if the appﬂ:cant has not

perfecrmed/shoul Gereé the responsibilities of the thher pcsty he is

‘nct entitled-tc the actual benefites of the higher pay scale. Hukm:

Chend Ve. Jhabua Cocperative Central Bank Ltd, Jhabue (M P) & Anr

‘(eupra) Hen'ble Supreme Court helé tﬁat'the empl oyer has discretion

to grant back wages acceording to the facte and circumstances cof
each case and such exercise of 'discretion cannct‘be saic¢ to be
unreascneble or arbitrary. In that case both the Trial Ccurt anc
Appellate Court gonvicted'the appljtant but he was acqﬁjtteé in the
revisicn and it was held thaet in such circumstances, the applicant

wee not entitled tc back wages.

;’/’,,,— g. In State of Harysna & Cre Vs. -C.P.Gupta & 'Ore, (1996) 33

—
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ATC 324, Hen'ble Supreme-éourt hae reiteratecd the principle cf no

wcrk no pay and also followed the earlier decieicns in _Paluru

Remkrishnaish ve. UOI (1989) 2 SCC 541 and UCI Ve. K.V.Jenkiraman,
(1991) 4 £CC 109. '

. in Telecemmunicaticn 'Engineerjng Service Asscciaticn
(Indie) & Bnr. Ve. UCI & Bnr (1994) 27 ATC 742, Hen'ble Suprere
Court has helc fhat‘the Central Administrstive Tribunal “has rightly
held the back weges with effect frem the Jate con which the

‘applicant actuslly workeé cn the higher post.

10. In Shaik Khasim Sshib Ve. UOI & Ors, (1994) 28 ATC, 684,
it was held that when neither the emplcoyer ncr the emplcoyee is at

fault, the principle cf nc work nc pay can be made applicable.

11. In the instant caée, aémittedly cue to the pendency cf the

criminal case agaihst the applicent, he was nct prcmcted cn his .

turn and after his acquittal in the criminal case, he was given
premcticn but actuel payment was mede to the applicent from the
date cf his premction. In the light of the legaj pesition as

menticned abeove and the facts and circumstances cf the casey the

case cf the applicant is 'nect sqﬁarely'ccvered by the judoment of -

the Hen'ble Supreme Ccurt 1993(2) JT 451, and the applicant has nc

case fcr interference by this Tribunal.

12, . We, therefcre, find nc merit in this O.A and the same is

disirissed@ with nc order as tc ceste.

(N.P.Naqaniﬁ _ (S.K.Agarwal)
Member (). § - " Member (J).



