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IN THE CENTRAL ADMINISTRATIVE.TRIBL~AL~.JAJPUR BENCHa JAIPUR. 

o~A.Nc.269/96 Date of crce~: /_::,,3\~ ' 
Nishi Kant Biswas~ S/c Shri Bachchco Mandel~ R/o C/o 'l'. N. 

' 

Chaturvedi; Nalanca Vihara Maharani Farro~ H.No.8l u Durga 

Pura~ Jaipur.~ last employee en the Pest of Shunter in 
. '\ 

. Ajmer Division; Western Railwaya AJroer • 

• • • Applicant. 
I 

Vs. 

1. Unicp o],. India through General Manager11 Western RaHway a 

Churchgate11 Bcmbay. 

2. 'i'he Di vie i cnal RaHway Manager ( Est.t • ) West ern RaHway M 

Ajmer Divisicn 11 Ajmer. 

• •• Respondents. 

Mr.Shiv Kumar Counsel fer the applicant 

Mr.U.D.Sharrre Counsel for respondents. 

CORAM: 

Hon.'ble Mr.S~K.Ag_arwal a judicial Member 

Hon'ble Mr.N.P.Nawani 11 Administrative Menber. 

PER HON' BLE +'JR. S .-K~AGARWAL 11 JUDICIAL MEM?FR. 

In this Original· Application under Sec.lp of the Admini­

strative Tribunals Act • 1985a the applicant IPakes a prayer to 

declare Rule 228 of the IREM ae Hlegal a arbitrary ana unconst;itu­

tional EO- far as H deprives the bene·fH of arrears en account of 

retrospective prcrootion is concerned and to rncoHy the impugned 

order dated 18.1. 95 accordingly and to direct the reepondente tc 

pay arrears of pay with interest and other consequential benefits. 

2. Brief facts of the ·case as stated by the applicant are 

that he was retj reo ftcm the post of Shunter w. e. f. 31.12. 89. It is 

stated that a> crim,inal case was pending against him before the 

Court of RaHway Magistrate and he wa.s acguitted in that case vice 

judgment dated 26.4.94. It je further stateo that after a number of 

representatic;:nsy the appllcant was .promoted jn the scale of 

Rs.l.?S0-2200 (RP) but cnly prcforma __ fjxation was given to the 

applicant. The applicant agitated the rratter but with no result. It 

is stated by the applicant that there was no fault of the applicant 

and he was acquitted from the cdroinal charge 11 thereforea he is 

entitled for actual payment of salary and ether consequential 

benefits. ·It ie also stated that prcvieions oi Fule 228 of the IFEM 
f~ 

9r~ not applicable in the case of the appJjcant. It is further 
i .S-

stateo that Rule 228 of the IREIV1 ~are aiecriroinatorya arbitrary ano 

in' violation -of Art·icles 14 and 16 of the Constitution of India a 

therefore 11 the applicant filed this O.A for the relief as mentioned 

above. 

3 •. Repit was filed. It ·is statec in the reply that a c:droinal 
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case under Sec.3 of the RaH\Vay Property (Unlawful possessjon) Act~ 

was registered against the applicant and rewained pending trial but 

ultimately the applicant was acquitted vice judgment dated 26.4.94. 

It is alsG stated that the applicant was promoted but he had 
. I 
actually not performed/.shoulcered the responsibH~ty of the higher 

pest~ .therefore~ he was net given the actual benefits cf the pay 

scale tc the prclT'otec post as per Rule 228 of the IREM. It is· also 

denied that Rule 228 of the IREM is arbitrary~ discrim:inatory or· in 

viclation of Articles 14 & 16 of the Constitution of India. 

therefore~ the O.A is devoid of ~my merits and liable tc be 

.oi smissec. 

4. Heard the learned counsel for the parties and alsc/ perused 

the whole record. 

5. 'Ihe learned counsel fer the applicant arguee that Rule 228 

cf the IREM was struck dcwn by the Ernakulam Eench of the Tribunal 

and in Easant Rae Vs. UOI · & Ors. 1993( 2) JT 451 ~ the Supreme -. -- --- -- " " -' . 

Court hae laic down the law and the case of the applicant is 

squarely covered by the judgment of . the Hon 'ble Supreme· Court ~ 

_therefere 8 the applicant is entitled to the actual benefite cf the 

Grade Rs.l350-2200(RP) a en his prometicn. On the other hand11 thE 

learned ccuneel for the respcndente has argued that Jodhpur Eench 

of the Tribunal .decided in Rawlan Ali Vs. UOI & Ors 11 1996(2) SLJ ------------
(CAT)~ l35g held that applicant is net entitled to 'the actual 

benefits of the grade in which he'wae prolT'etec. 'I'he learne6 counsel 

for the applicant has alec referred Hukmi Chand Vs. Jhabua 

ana Union of India & Crs Vs. 

944. 

6.· We have given anxious coneideration to the rival 

contentions·of the parties and have perused the whole record. 
, ve. 

7. Ccnsietently Ccurte cf this· country _haf been of the view 
l.c-\o v.l.c\_ 'loe. · 

that there [hae beeri] no pay for no work ana if the applicant has not 

perfcr'med/shoulcerec the responeibilities of the higher pcet. he is 

net entitled- to the actual benefits of the higher pay scale. Huk~J. 

Chand Ve. Jhabu~ Copperatiy~ Cent,!2l_ Bank Lt_9.! q.£labE~ _frJ.P) ~ ~nr 
" -

·(supra) Hon'ble Supreme Court helc that the employer has discretion 

to grant back wages according to the facte ana circumstances of 

each case and euch exercise of · discretion cannot be ea i6 to be 

unrea.s.cnable or' arbitrary. In that case both the 'I'rial Court ana 

Appellate Court convicted'the applicant but he wae acquitted in the 

revision and it .was held that in such circumstances~ the applicant 

was not entitled te back wages._ 

In State of Hary~!_l~ & Crs Vs. -O.P.Gup_!~ & 'Crs ~ (1996) 33 

I 
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A'IC 324w Bcn'ble Supreme Court has reHerated the principle cf no 

work no. pay ana also followed the earlier cecieicns in .E!!lU_!"E 

_!<!lmk_!"is_ti!J!iiah ~~ um (1989) 2 sec 541 ana _!!CI lis.:. ~.:.~·J!l!l.!?-2.!".~~!1• 
(1991) 4 sec 109. 

9. 'Ielecorrmmi cat ion Service Aescci at i en 

J.l!Jdi!!l ~ ~nr.:. VE.:_ .!:JOI ~ ~nr (1994) 27 ATC 742 1 Bon'ble Suprerre 
' . ' 

Court has held that the Central Administrative Tribunal -has rightly 

held the back 'wages with ·effect from the cate en which the 

·applicant actually worked· en the higher post. 

iO. In ~~j!-_!<E2~~-Eahib_~~.:._.!!~~-~~Es~ (1994) 28 A'ICa 684m 

it was held that when neither the errplcyer ncr the empl~yee ie at 

fault 1 the principle of no work no pay can be roade applicable. 

11. In the instant casem adroitted]y eue to the pencency of the 

criminal case against the applicant~ he was net prcmcted en his 

turn anc after his acauittal in the criiPina1 case~ he was given 

prcmcticn but actual payment was .rrade to the applkant from the 

date cf his prcrocticn. In the light of the legal position as 

menticn_ed above and the facts and C:ircumetances cf the case~ the 

ca~e of the applicant is 'net squarely covered by the judgment of 

the Bon' ble Slipreroe Ccurt 1993( 2) J'I' 451 u and the applicant has no 

case fer interference by this- Tribunal. 

12. 
', 

~em therefore~ find no roerit in thfs O.A and the same is 

dis'rrissec with nc· orcer as, to costs. 

rb~ 
(N.P.Nawani'} 

• 

~~~-
(S.K.Agarwal) 

~ember (A). Member (J). 
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