R

2

|

IN THE (CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,

|
|

JAIPUR

Date of order: 3( LO“':,LOZ—

OB No.258/1996

Joseph Dagal £/c Shri D.Dayal A.B.C. Western Railway, r/o
|

|
R.C.Church Campus, Parbatpura, Ajmer.

i ' .. Applicant
: o

i . Versus
| -

1. ! Unién of Indie through the/Gépgrgl”Manaéer,
{ Western Railway, Churchgate, Bombay.

2. E The Chief Comrmmercial Manager, Western Railway,
i Churchgate, Bombay.

3.~ j The Divisional Rail Manager, Western Railway,
|
|

Ajmer Divig&icn, Ajmer.
.. Respcondents

Mr. S.R.Chaurasia, counsel for the applicant

Mr. K.S.§harma, counsel for the‘réspondents
CORAM: E
; HON'BLE MR. H.O.GUPTA, MEMBER (ADMINISTRATIVE)
E lHON'BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL)

| ORDER

|
Per Hon'ble Mr. H.O.GUPTA, Member (Administrative)

! The applicant is aggrieved of the order dated
21.3.95 E(Ann.Al) conveying the decision of the Chief
Commercibl Manager whereby the applicant is to be paid 50%
of the wages for the period from 19.1.90 to 13.7.94. 1In

relief, he has préyea for gquashing the =aid order and also
for making him entitle to full wages for the said pericd
as alsg for the period from 4.4.86 tc 12.4.89 with
interest at the rate of 24% per annum alongwith cost of

the applicetion, on various grounds stated in the

application.




L)

2. . Briefly stated, the case of the applicant is
that:- i
2.1 ; He waes removed from service vide order dated

4.4.86. Since his appeal was not decided, he served a
notice fo% demand of justice and also filed OA No.421/88
before thé Tribunal. After receipt of the notice o¢f the
OA, the DﬁM vide letter dated 16.1.89 cancelled the order
of removaﬁ without prejudice to conduct de-ncvo enguiry.
The Tribupal in its order dated 21.2.89 directed the
respondent% to complete and finalise . the de-novo
department%l enguiry within 3 months. The applicant was
taken on ;uty on 13.4.89 after about two mcnths of the
order. He %emajned cut of service from_4.4.86 to 12.4.89.

2.2 iAlthough the Enquiry Officer held the applicant
as not guilty, but again he was‘removed from‘service. He
preferred 'an appeal dated 3.3.90 to the Chief Commercial
Manager but the appeal was not decided and, therefore, he
filed OA ﬁo.274/92, which was disposed of by the Hen'ble
Tribunal with the direction to the Appellate.Authority to
decide hié appeal within a peridd of 3 months through a
speaking érder. Vide order dated 17.6.94, the Chief
Commercial: Meanager accepted the appeal but to keep up
face, altered the penalty of removal from service to
reduction ﬁo lower pay scalé for a period of 3 years with
future eféect. He Jjoined the post on 14.7.94. No order
undgr Rulé 54 was passed till 21.3.95. Vide letter dated
20.12.94 (Ann.AZ), the DRM advised him that the Chief
Commercial; Managér vide his letter dated 5.12.94
provisiona?ly decided that the period cf absence from the

date of removal to the date of reinstatement and that 50%
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of the w?ges shall be paid and called upon to show-cause
against it. He submitted reply dated 6.1.95 (Ann.A4). He
further %ubmitted a petition dated 3.3.95 (Ann.A3) praying
for pay@ent of full pay and allowances. The Chief
Commercial Manager decided that for the period from
19.1.90 éo 13.7.94, the applicant will be paid 50% of the
wages bué with regard tc the period from 4.4.86 to 12.4.89
the ordef is silent. Further that the payment cf even 50%
of the Qages for the period from 19.1.90 to 13.7.94 has
net beenipaid. He submitted petition in January, 96 that
payment fbe expedited but in vain. Having aggrieved from
the impugned ' crder dated 21.3.95 (Ann.A1), he hes

approachgd this Tribunal through this application.
|

3. i The respondents have filed reply. They have
taken th% plea of noﬁ—maintainability cof this application
for lacf of Jjurisdiction of this Bench of the Tribunal.

They have also taken the plea of limitation on the ground
that tﬁe order was passed on 20.12.94 and his
represenéaticn was decided on 21.3.95 but the OA has been
filed afFer lapse of’one year.

3.1 | They have further submitted that as per the
impugned order, the intervening period, when the applicant
remained out of Service, wae decided as dies-non and half
pay as per SR 54 (Rule-2044/1343 of R—Ii). Full pay and
allowances are admissible only in cases where the
officialé are exonerated 6f all the charges but in this
case thé applicant was not exconerated from the charges
levellediagainst him and a penaity was imposed. The office

| L
order d?ted 21.3.95 containing the order of the Chief

Commercial Mahager was received by the applicant on
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4.4.95, | as may be seen from Ann.R6 and R7. The payment for

intervening period from 19.1.90 tc 13.7.94, has been made
in theiregular salaryibill for the month of March, 1996

under DD No.342 daﬁed 21.12.95 for an amcunt of Rs.

45106/—; The applicant has nct given any reascon as to why
the imp%gned order is illegal in nature and violative of
principies of natural Jjustice. The claim of the applicant
is not genuine because the competent authority has decided
the perﬁod as dies-non on half pay as per rules. Inscfar
as payment for the period from 4.4.86 to 12.4.89, it is
under #ctive ccnsideration with the competent authority

and as soon as the decision is taken it will be conveyed

to the applicant accordingly without any delay.

4. | Nc rejoinderlhas been filed by the applicant.

5. ! Heard the learned counsel for the parties and
perused;the record.

5.1 E With regard to the jurisdiction, the learned
counseli for the applicant submitted >that the impugned
order w%s passed by the’DRM, Ajmer and further that the
applicagt is resident of Ajmer and, therefore, this Bench
has jurisdiction to entertain this OA. With regard to the
limitation, he submitted that he 1is challenging Ann.Al
dated ﬁl.3.95 which was received by the applicant on
4.4.95,%as may be seen from the document at Ann.R7 annexed
by the fespondents themselves and he presented this OCA on
25.3.96;j.e. within one year of receipt of the impugned
order. ?herefore, the contention of the respondents that
the casé is barred by limitation is totally incorrect. We

agree with the contention of the learned counsel cf the
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appliant and hold that this Bench has the jurisdiction
and fufther that the case is not barred by limitation.
|

5.2 ; The learned counsel for the applicant further
|

submitFed that the impugned order is illegal inasmuch as
the period, from 19.1.90 to 13.7.94, has been treated as
dies-non and simultaneously.the order for payment of 50%
of thé wages has been passed. His contention is that if
the périod is treated as dies-non, which cannot be dcne-
under FR‘54, simultaneously order for 50% of payment of
wages could not be issued. He also contendéd 'that the
appljc?nt is entitled for full pay and allowances c¢n the
grounélthat nothing was proved in the enquiry and that the
case is prolonged by the respondents for no fault of the
applicént.

5.3 : The case of the applicant is covered under FR
54. Itiis not & case where the applicant was excnerated of
the cHarge. It is a case 'where because of procedural
lacuna)violatjon' of principles of natural justice,
reinstatement was ordered and thereafter on appeal, the
penalté was modified from removal to that of reduction in
rank. :Therefore, under 'the ‘provisions of FR-54, the
applicant will be entitled for such pay and allowances for
the s=aid period which the authorities may determine after
due nctice to the applicant which shall not be less than
the sugsistence allowance and other allowances admissible
under FR-35. The applicant is not entitled feor full pay
and ailowances as claimed for the reason that the
applicaht is not fully exonerated. The case of the
applicaht is covered under Fﬁ 54(4) read with FR 54(5),
54(6), ?4(7) and FR 54 (8). Therefore, the decision of the

authorities restricting the amount payable to the normal
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subsistence allowance i.e. 50% of the wages i.e. what is

payable had he been on half pay leave plus dearness

allowance on this half pay as admissible under FR-53,
would bé according to rules.

5.4 : However, the order for treatihg the said period
as dies%non is not in accordance with the provisicns of
FR. Und;r these provisions as applicable to the instant
case, ﬁhe pericd of absence from dJduty from removal to
reinstaﬂement shall not be treated as spent on duty unless
the competent authority specifically directs that it shall
be treated so for any specified purpose. It is further
provided that the period cf absence from duty in such

A __Ae sived b h-:o.‘ adgtf f»)e,nUC-er”JLm ,
circumstances/shall be converted into leave of any kind

due and admissible to the Government servant. Although the
respondents have given memoréndum dated 5.12.94 (Ann.A2)
in acéo?dance with these provisioné of FR but the final
order aé passed where this period is treated as dies-non
is not: in accordance with the rules and,. therefore,
illegal: The contention of the respondents that the
impugned order has been passed as per FR-54 (incorrectly
stated as SR 54) by deciding the intervening period as
dies—noﬂ and half pay is alsc incorrect. Therefore, not
only in' the impugned order but alsc in the réply, there
appears to be no applicaetion of mind by fhe respondents
while tFeating the said period as dies-non. We agree with
the contention of the learned counsel for the applicant

that the respondents cannot pass an order for payment of

yO

50% of the salary for a period and simultaneously treating
the said period as diges-non.
5.5 ' It has also been submitted by the respondents

that payment for the pericd from 4.4.86 to 12.4.89 is

>
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vnder active consideration by the competeﬁt authority and

as soon ias the decision is taken, it will be ccnveyed to
the appiicant. We are surprised by such averment. No
reason Qas been given as to why the payment is delayed.
There-i% nothing on record to establish whether till the
date ofé hearing the said period was- decided. it is
unfortun;te that the concenred authorities have not been
able to}decide the issue as per the provisions of FR-54
for sucq a long period. It is also seen thaf even after
the iss#e of the impugned order dated 21.3.95 ordering
that fof the perioé from 19.1.90 to 13.7.94, 50% of the
péy4 and£ allowances ‘shali be paid to the applicant, the

actual pesyment was made only after about one year.

6. | In view cf above discusesions, the part of
impugneé ordér dated 21.3.92 (Ann.RAl), so far as treating
the period from 19.1.90 to 13.7.94 ae dies-non, is
quashedi The respondents are directed to pass a fresh
order in this regard after giving another opportunity
éiving éwo weeks' time to the applicant for converting the
said pe}iod or portion of the period into leave of any
kind dﬁe and admissible and also specifically crdering
whether the said period shall be taken as spent on duty
. for any:specified purpose as per the provisions of FR 54
(5). It;is also directed that the period of absence from
4.4.86 to 12.4.89 be decided under the provisions of FR-54
within two months from the date of receipt of copy of this
prder gﬁving two weeks time tc the applicant to submit his
represe;tation against the pay and allcwances g0

determiped and alsc for conversion of the period into any

|
kind of leave due and eadmissible. The respondents shall

>~




disburse all the amount as lawfully due to}the applicant
within 3 mcnths from the date of receipt of;this order. In
theAcircuﬁstances of this case, a cost of Rs. 4000/- shall
be paid %o the applicant as the cost of the application
within 3imonths fror the date of receipt of this ocrder.
If the Aayment as due to the applicant is not made within
the sti%ulated period, the applicant ehall alesc be
eﬁtitled{to the interest @ 10% per year for the .delayed
. period %rcvided the applicant ~ adheres to the time
schedule%‘ Let the Deputy Registrar send a copy éf this
crder té the Chairman, Railway Board, Rail Bhawan, Néw
Delhi—-ﬂlOOll/for appropriate corrective acticn as he may
deem fiti.
' ;
(M.L.CHI Hlﬁﬂ’) , (BE.0.GUPTA)

{
Member FJudicial) Member (Administrative)




