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IN THE CENTRAL.ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,jAIPUR.
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Date of Decisiqni 27.7.2001°
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~OA 250/96 o ‘ ‘ o

M@nni Lal,A Ex CBR Gr.II, T.No.43709; Carriage & Wagon
Wérkshop,:Weétgrn Réilway, Ajmer.’ ) '
| | . | - ~«.. Applicant
Versus '

1. Union.’of india' through General Managyer, Western

Raiiway, Churchgate;;Mumbai.
2. "Chief Mechanical Engineer, Carriage & Wagon, Western
Railway, Ajmer. B . » |
vAsStt.WdrkéiManager (R), Carriage & Wagon_Workshop,
Western Raiiway,;Ajmé;. o

... Respondents
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HON'BLE MR.A.K.MISHRA, JUDICIAL MEMBER
. HON'BLE MR.GOPAL SINGH, ADMINISTRATIVE MEMBER
Fo&lthe~Applicant s+ Mr.Shiv Kumar

Fdr the Respondents: ... Mr.U.D.Sharma
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PER .HON'BLE MR.A.K.MISHRA, JUDICIAL MEMBER
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The applicant had filed this OA with the prayer that

the iImpugned order dated.3.9.85”(Ann.A/l), SF-5 for major
| /

penélty, punishment order dated 17.4.86 (Ann.A/2), imposing
| , .

the penalty of'reﬁoyal from service, and the order dated
24,11.95 (Ann.A/3), rejectiné the appeal of the applicant,

be|- declared illegal and be quashed, with all conseéuential

‘benefits.

2. ~ Notice of the OA was given to the respoﬁdénts, who

;

have filed their reply,‘to.whiéh no -rejoinder waé filed by

the applicant. o ' S ’
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3. : "We have heard the learned counsel'for the parties and
have gone through the case file.

-

4, * The appllcant ‘'was - app01nted on 23.4.71 under the
_control of the respondents in C&W Workshop, Ajmer, While he

- was worklng in -the Workshop, he proceeded on two days'

oasual-leave from_9.4;85 to 10.4.85. But thereafter: due to‘

mental illness.the\appllcant could«not report on duty'and
ultimately after having been treated by Dr.H. B\Singh Senior
MentallDisease'Specialist of Agra, upto 15. 2 91, he reported
on duty'on 16.2.91 with.a Medical'Certiflcate dated 15.2.91

but he was not taken on duty and was informed that he was

removed from  service due to continuous absenoe from duty. -

Thereafter, the applicant obtained the copy of the removal

:order and filed an appeali before \the 'competent appellate /

_authority,but the appellate‘authorlty dismissed the appealh

of-the applicant on the ground of -limitation. Other grounds

of challenge were not dec1ded by ‘the appellate authorlty.

Then the appllcant moved an. OA before the Trlbunal in the
year 1992, which was.dlsposed of ylde'order dated 2.8.95
(Ann.A/6L and. the appellate 1authorityv was directed to
consider the appeal of the applicant on' merits haying regard
to all the grounds raised thereinfand pass a-reasonedvorder_
keeping in‘view the provislons of Rule 22(2) of the Railway

Servants (Dlsc1p11ne & Appeal) Rules, 1968 (for short, the

‘Rules, 1968) 1nclud1ng the quantum of penalty 1mposed upon

. the appllcant, within a perlod of " four months. Thereafter,

the' appllcant presented another memorandum of appeal’ on-

26.9. 95 before the appellate authorlty, whlch was-rejected

by the appellate authorlty ‘'vide impugned order dated

24.11.95 (Ann.A/3).

5. L In the counter, the respondents havelstated that the

appllcant absented from duty -after having bees yone on
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casual leave. ‘All efforts on the part of the re5pondents to
inform thelapplicant; aSking'him to_report'on duty, had gone'
in vain because the appllcant was not.available at hlS 91ven‘
re51dent1al address. A memorandum of charges was drawn .
agalnst the applicant, that too could not be 'served upon'him‘_
because of his non—availability on ‘the given address in
spltef of number of ‘attempts to serve the same -upon the
appllcant. A Welfare Inspector was deputed to find out the_
whereabouts of the appllcant but he too could not trace the
appllcant and reported that the appllcant is not available
"at his given residential address, neither the whereabouts of
" the appllcant'were known to his family members. When all
~ the’ efforts to' serve the applicant remained futile,, the
disciplinary authority acted’under Rule 14(ii) of the Rules,

l968:and passed the order of removal of the applicant from~

service, which is under chalfegnée:" - -

:6.: 1_ It - was .argued by the ' learned counsel for the
.applicant that having drawnn the charge?sheet against the
‘applicant{p the' dieoiplinary :authority was not within its
powerfto exercise its jurisdiction under Rule l4(ii) of the
Rulee; ,1968_ and, ‘therefore, the impugned removal - order -
Idesérvesllto 'be set aside.. The appellate authorlty also -
‘failed to appre01ate the’ varlous grounds ralsed by the
applicant in hle memorandum of appeal and . passed the
impugned order dated '24.ll.95‘,(Ann;A/3)» in a _mechanioal
manner without application of mind. Therefore, both these
vorders ,cannotv'be alloWed to. remain .in force against -the
applicant: It is also argued by the learned‘counsel forrthe
applioant that _the applicant had remained mentally ill
throuéhout these years and when he was fully. cured of his
mental disorder, he'reported on duty with the certificate of

_the treatlng Doctor and in view of  this, the order of

_%M/
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remoVaI is disproportionate:to the guilt. of the applicant

and deserves to be set aside and the applicant is entitled

to be reinstated in service.

7. - On the other hand, it was argued by ‘the - learned
counsel' for the respendents that the applicant - was not
traceabie at his given residential address and-all efforts
to ,serve the 'aﬁplicent with the notices. of the inquiry
includihg the memorsndum-of'charges remained unsuccessful.
Due to this, the disciplinarf‘ autherity had no- other
alternative ‘but to have recourse of' Rule 14(ii) of the
kules, 1968 in passing the_imphgned order. He has further'
argued thatwthere is.no provision tnder the rules to wait

for the absentee government servant = i} i”ﬁéifreportson duty .
at_any‘time to be.chosen by him, at his owgvconvenience.
Moreoﬁer, the applieaﬁt was not giveh'the liberty to file a
fresh memorandum’ of appeal before the appellate'authority.

The appellate authorlty was to dispose of the appeal, which

‘was earlier dlsposed of by him on technical ground of

limitation. Therefore, the contentlons_ralsed by the

~applicant in the " fresh 'memorandum of appeal are of no.

consequence. It was aiso argued by the learned counsel for
the respondents' that ‘the appllcant ‘has - failed to
conclusively. prove that he suffered mental illness right
from 1984 and was cOntinuously under the treatment of .the
Doctor4gpto 15.2.91. Therefore, the present;OA_deserves to

be dismissed.

8. We have given our thOughtful consideration to the

rival contentions and facts of the case. .

9, 'FrOm‘the decision of the Tribunai'rendered on 2.8.95

{(Ann.A/6), we find that in the earller OA the appllcant had

‘challenged the actlon of the disciplinary authorlty of
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invoking powers under- Rule 14(ii) of the. Rules, 1968 in

passing theuremoval order but after lengthy diécussion it

"was held by the - Tribunal that ~respondents' action in

~ dispensing with the-detailed inquiry.and resorting to the

provisions of Rule 14(ii) of the Rules, 1968 cannot be found
at fault. In other words, the action of  the disciplinary

authority in passing the remoVal.order under Rule'l4(ii)<pf

cannot reagitate the samé matter now. The OA was accepted

‘with  the 1limited object of directiﬁg‘ the dﬂ&ﬁ@@@@ﬁaﬁy

appellate_authority to " . dispose of the-appeal as per the

law, keeping in view the provisions and also the-quantum of -

puhishemnt awarded to the applicant. Therefore, presently

.all we have to see is whether the appellate authority had

_ , , tRe
properly exercised its power under the provisions ofLFule;
As noted earlier, the applicant was not expécted to submit a

fresh memorandum of 'appeal to the appellate authority.

Memorahdum ‘of appeal submitted by the applicant ea;lier is

not available on record. Therefore, we are at loss to know

what was the ground raised'by the applicant in the earlier

memorandum of- appeal.

10. The ' applicant is .basicailyj aggrieved " of the

disciplinary authority having proceeded against him without

following the procedure meant for detaiied inquiry but in
view of'his prolonged absence and unsuccessful attempts of

the department to servé&™ " the applicant with the papers

" conclusion that the disciplinary authority had not committed

‘the Rules, 1968 was_ upheld and in view of this'the applicnat

relevant to the'inquiry, the appellate authority came to the-

any mistake in adopting the course as pfovided under_Rﬁle'

14(ii) of the Rulésy 1968. We too do not find any fault in
the order of ‘the appellate authbrity in upholding the
| ) : .

ocedure . adopted. by the’ disciplinary authority. The
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depa%tment had done all what could be expected of it. The
depathent had repeatédly sent the registered notices to. the

applicant at his given residential address. Moreover, -the

registered_letter-was‘triéd to be served by the Postman on
npmbef-of dates sfarting from 7th October to 15th October
and ultimately returned the letter with fhe note that  the
applicant is avoiding service 6fj£he letter. Not only this,
even the Welfare Inspector, deputed to find out ' the

applicant,.- also remained unsuccessful in tracing him.
/ )

.Therefore, we too are_of'the opinioh that the disciplinary

authority had xightly"reéortéd. to the provisions of Rule
14(ii) of the Rules, 1968. In view of all these facts, the
-applicant cannot éuccessfully raise the point that the

inquiry had proceeded almost exparte against him.

11. From the facts, as available on record, the applicant
was removed for absence from duty in the'year 1986 by.the

impugnéd order of theﬂdiéciplinary authority. The applicant

~reported on duty in the year 1991 with the certificate of -

private doctor bf.15.2.9l but there is nothing on record to
show that the same dédtor had treated the applicanﬁ right
from the begining i.e,‘from April, l985_onwards. . In the
certificate (Ann.A/S) all_whaﬁ the doctor has written -is
that the patient was alright till Aprii,'l985 and thereafter
he develobed sleeplessness, laék of interéSts, ﬁsed to
remain sad' and hi§ ‘Epéetite was reduced but this dannot
amount to mentall'illness S0 as “to conclude that the

applicant was not in a position -: /" to understand his own

~ welfare by éither reporting on’duﬁy or on being available at

. his residence etc. Therefore, solely on the basis of

medical certificate dated 15.2.91 ‘it cannot be concluded

that continuous absence of the applicant from duty was due
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-.14. ' The OA 1is, therefore, dlsmlssed

bear thelr own cost,

T
!

to hrslmental illness.~

12, Con51der1ng the p01nt of punlshment, it is . settled
_p051tlon of law that -the conclu51on of the dlSClpllnary
authority in awardlng punishment is ‘not subject to
interferenCe by the 'Tribunal unless thel punishment is
shocking to . the conSCious,' ln the instant case, wren
inltlally the . applicant had remained absent for couple of
years -and was removed because of his absence and thereafter
alSO’the applibant remained absent for number of years and
tried to report on duty w1th ran’ excuse, which is difficult
to believe, We do not thlmh that removal of the applicant

from service is disproportionate to his gullt. »In the gyiven

‘circumstances, we. do not find that the removal is shocking

to the conscious. The applicant had 'rendered only 14 years

of service to the respondents when he absented from duty and

'thereafter almost 16 years have lapsed, out ' of which- more

than 6 years were said tovhave been spent by the applicant

~

due-to mental illness and remalnlng 8 to- 9 years spént in
age -of the

lltlgatlon. TheLappllcant who could have rendered useful

services to the respondents durlng hlS prlme youthful years

has: almost passed away and when the appllcant has become

more than 50 years of his age or may be around 55, then any

dlrectlon of relnstatement of the appllcant would be simpl

1mproper and - in v1ew of. thlS also the removal order of &tk

appllcant deserves to be malntalned

Is

13, In our opinion, the applicant hasunot been'able
make ocut a case for 1nterference 1n the 1mpugned ordes

The OA, in our oplnlon, is dev01d of - any merit and deser:

to be dlsmlssed
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- Parties are left
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