i . .

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JATIPUR BENCH, JATPUR.

I

DATT OF ORPER :  17-04.2002

1. = .OA No. 217/96

‘Ram Dass Sharma son of Nanhe Bai . age 59 years,
" retired Confidential Assistant (CA), Western Railway,

: 396/B. New Railway Colony, Kota (Rajasthan).

2. OA No. 218/96

Ramesh Chand Ojha son of Shri. Choora Mani Ji Ojha,

.age 64 vyears, Retired Confidential Assistant (CA),
Western Rajlway, Kota (Rajasthan). T

....Applicants.

VERSUS

1. Uaion of Tndia through Genefal Manager, Western
Railway, Churchgate, Bombay.

The Divisional Railway Manager, Western Railway, Kota
Division, Kota (Rajasthan).

... .Respondents.

‘Mr. S.C. Sethi, Counsel for the applicant.
Mrs- Anupam Agarwal, Proxy counsel for

Mr. Manish Bhandari, counsel for the respohdents.'

CORAM

Hon'ble Mr. Justice O.P. Garg, Vice Chairman

Hon'ble Mr. A.P. Nagrath, Member (Adminisative)
ORDER

PER HON'BLE MR. A.P. NAGRATH, MFMBER (ADMINISTRATIVE)<
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The applicants of these two OAs are retired
Confidential Assistants. The relief prayed for by them in
their respective OAs is the same i.e. that they are seeking
stepping ‘up of their up with respect to the pay of Smt. D.J.
Saldanha, who is also a retired Confidential Assistant. The
controversy for adjudication being the same, these OAs, 6 are

decided by this common order.

2. Tt is not in dispute that these two applicants were
senior to Smt. Saldanha through out their service. They were
‘appointed in the initial grade of k. 80-220 earlier than Smt.
Saldanha and were later promoted to the higher grades right
upto the post of Confidential Assistant, scale . 2000-3200,
earlier than Smt. Saldanha or on the same date. Applicant

in OA Wo. 217/96, Shri Ram Dass Sharma, W@S promoted in the

.scale of k. 2000-3200 on 19.12.86 whereas applicant in OA Mo.

218/96, Shri Ramesh Chand Ojha, and Smt. Saldanha were
promoted to that grade on 8.4.88. On promotion to this grade,

pay of Smt. Saldanha has been fixed highér than the pay of-

the two applicants. They represented. to the Department for
stepinag up their pay for the reason that they were senior to
Smt. Saldanha and they were promoted to!various grades before
her prmotiqn or on the same ‘date and thus under the rules,
they were entitled to stepping up of their pay at par with
Smt. Saldanha. Theilr respective répresentations i.e. dated
20.12.94 from applicant in OA No. 217/96 and dated 9.1.96
from applicant in OA No. 218/96 were rejected by orders dated
30.6.95 and 8.2.96 respectively. These orders have been filed

as_Aﬁhexure A/1 of the respective OAs. Being aggrieved with

these orders, these applicatioﬁs have heen filed.

3. We have heard the learned counsel for the parties and

also have perused the averments in the OA and réply of the

respondents.

4. The respondents admit that both the applicants were

senior to Smt. Saldanha and have submitted that the
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applicants belonged to Kota Division of Western Railway
whereas Smt. Saldanha was posted at Railway Headquarter at
Bombay. All the three belonged to the same seniority unit.
smt. Saldanha was given ad hoc promotion against the leave
vacancy and thus she had an opportunity of officiating in the
higher grade. The applicants did not nave the opportunity of
officiating in the higher grade, even on ad hoc basis as they
were at Kota. The leave vacancy-arose only in Bombay égainst
which Smt. Saldanha was given ad hoc promotion. Pay.of Smt.
Saldanha, on her regular promotion scale Bs. 2000-3200, has
been fixed while taking into account the ad hoc promotion.
For this reason, she was fixed at a stage higher than that of
the applicants. According to respondents, since the
applicants had no occasion to work in higher grades -even on
ad hoc basis, they have no right for stepping up of their
pay. The learned counsel for the respondents stated that
stepping. up of pay 'is permissible, 1f aﬂomaly occurs on
account of direct applications of Rule FR 22 I (a) after
iadseakt regular promotion and the junior stérts drawing more

Instant case )
payﬁfoes not fall in that category.

5. The learned counsel for the applicant has assailled
the action of the respondents in giving ad hoc promotion to
a junior just because she was locally’ available in Bombay.

8

He vehepently stressed on the aspect that the ad hoc

. promotion can be given only for a short duration and that

too to the senior most person in the grade in terms of Para

© 216 of Indian Railway'Railway Fstablishment Mannual Vol. T.

His ~plea was that the very action of +he respondents

. promoting Smt. Saldanha on ad hoc basis and continuing her

for - a long period was  violation of the rules of the
Department. The applicants were never given any offer for ad

hoc promotion even if the wvacancy occurred at Bombay. The

- learned counsel drew our attention to the Raillway Board's

order dated 5.10.1976, which provides that the benefit of
stepping up of pay'can also be given on ad hoc promotion
provided that promotion of the senior and junior persons are
followed by their regular promotion. In such situation, the

pay of the senior person will have to be stepped up from the
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date of oqcurence off the anomally. A reference was made to
the decisigcf the Ahmedabad Bench of the Tribunal dated
27.3.91 in OA No. 584/97. In that case, the Jjunior was
permitted ad hoc promotion which continued over a long period
and at no st~ge any offer was made to the senjor who was
ofcourse -not 4n Bombay. In that case also the prayer of the

applicant was. allowed.

G. The learned counsel for "the ~applicant has also
brought to dur notice +*he decision. of this Bench dated
25.3.94 in /OA No. 233/92. The applicant in that OA Shri J.C.
Seth has sought exacﬁly, the same reliéf jjis-a-vis Smt.

Saldanha. The then Hon'ble Vice Chairman, Single Member

‘Bench, allowed that OA and also directed payment of arrear

w.s.f. 1.1.1987.

i

7. We have carefully perused the judéements of the
Ahmedabad and Jaipur Bench in the cases as relied upon by the
applicant. The grounds on which the 'felief has heen
considered admissible aﬁd granted are that!éd hoc afrangement
could be méde only for a shﬁrt periods; say - about three
months. Tn case such arrangements were likely to continue
over a long period, the respondents were required to make an
offer to the seniors even tﬁough they .were located at . other
stations..Only if the seniors have .declined to accept ad
hoc promotion, - s the: Jjunior could have been promoted.
Since this procedure was not adopted by the reépondents, (A%

has been~held by the Tribunal in these cases that geniors

are entitled to stepping up of pay.

8. Para 216 of TIREM lays down

"Ad hoc promotions should he avoided as far as
possible both in selection and non-selection posts,
and where they are Found inescapable and have to be

made in the exigency of service, they should be

resorted to only sparingly and only for a short.
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duretion of 3 to 4 mohths.The ad hoc promotion should

be ordered only from amongst senior most staff. As a

A

rule a junior- should not be promoted ignoring his
senior." ' ‘

(emphasis supplied)

9. ~ Though the reepondents‘have taken a’ plea that Smt.
Saldanha was promoted against the leave vacancy, they have

carefully -avoided bringing on record the period for which she

" was permitted to work on ad hoc basie. Thegpay difference

between the applicants and that of Smt. Saldanha was because
she was permitted to work ih*the higher grade in the name of
ad hoc vpromotion over a very long perjod Tt is not
the case of the respondents that they’ have offerred ad hoc
promotion.to the seniors before promoting Smt. Saldanha. The

rule position itself makes it obiigatory‘to ‘consider only

senlors for ad hoc promotlon If the seniors are offerred :

such ad. hoc promotlon and they give refuqal then only the

questlon of consrderlng the Jjunior would arﬂse. No authorlty

has been shown to us by the .respondents that a Jjunior could

have been promoted on” ad_hoc ‘hasis 1gnor1ng the senior for
the reasons thatisuch seniors were notrévailable at the place
Where' an octcasion for ad. hoc promotion has arisen.
Apparently, the respondents have committed an irregularity
by promotlng junlor on.ad hoc hasis, and had continued her in
the higher grade for a long perlod ‘The .correct course of
action in such a situation would'have'beeh that the péy'of
the junlor should have been regulated as per her senlorlty in

the cadre aLter her regulal promotion.

10. ‘A similar controvery came -up for consideration in
OA No. 432/96 before the co-ordinate  Bench of this Tribunal

in which one of us was the Member. Tn that case also, juniory

were promoted to officiate in hlgher grade ignoring the
seniors. While going into relevant provisions of FR 22, it
was concluded.that though the‘juniors were irregulariy given
the benefit of ad hoc.promotion\but that Would hot create any
right 4in favour of the seniors for stepping'up of'their pay.
In-that case, the respondents were directed‘that on regular

promotion of the juniors, the pay of juniors was to be fixed

“hy 1gnor3ng the perlod of ad hoc promotion. The seniors were

not cons 1dcred eﬁtltled for any steppJng up.
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stated in para MNo. 9 above,

Smt. Saldanha

was promoted to work in the higher grade for a long period

de horse the rales.

She had already enjoyed the henefit of

such irregular acl hoc promotionAhy getting higher pay for the

period, she so officiated. Wor the reasons

No. 432/96, we are. of the consiered view that

officiating promotionh should not have

fixing “Smt.
exactly that,

consideration while

regular promotion. By doing

have further compounded the irregularity.

Saldanha's

given by us in OA

her ad hoc
been taken to-
pay on her

the respondents

Unfortunately, in

- pay of Emt.

YEars.

this case, we cannot direct the respondents to now revise

Saldanha by, ignoring the period of her ad
romotion as she retired years = back and her pension
alleady been flxed. whlch she has been enjoying over

The law and the rules do not permit ':eVLSing

the
hoc
has
the
the

has

A

pension of any employee to her detriment, once the same

‘been authorised by the competent authority.

12. 'Notwithstanding these factsA and the position as

pR————

- stated in para above, there is no case ‘made out for stepping
up £ the pay of the appllcants. The anomaly has not occurred
because of direct applications of FR, 7?(T)(a)(3) but - because

~.«f the reasons that the . juniors had officiated in higher -
grades while the applicants had no occasion to do so. By

B permitting stepping up of pay of the app]ncants, we would bhe
!L. ;allowing . further illzgality and’ irregularity. We are not
persuaded to agree with the decision given in the ¢ases cited
by the learned counsel for the applicant. We cannot support

233/92.

"That was a decision given by the Single Member Bench and we

the view taken "hy the coordinate Bench in OA No .

are of the consiered view that the said case was not
corractly decided.

|
13. For the reasons stated above and v1ew taken by us 1n

similar case in OA No. 432/96, we do not find any merit in

these cases and the two OAs are dismissed. There shall ﬁe“ne} ;
order'as to costs. S |
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