IN THE CENTFAL ADMINISTRATIVE TR IBLEL:JAIRE EENCH:JAIPE,

0.4.N5.207/96 ' Date of orders 2.12.1297

Smt:, Laxmi Bai W/ 5 1l3te Shri Chauthmial, 3ged 55
years, Infront of Fadh3 Provision Stores, near
Gujrati Bricks Factory, Topdara Ajmer, Shri
Chzuthmal was wsrking 2 HAgal under D.R.M.
Ajmer.
's Applicant
Versus

1. Ynion »f Indi? through Gener3al Manpager,
Western Pailway, Churchgats, Bombay,

2. Divizional Pailway Manzger, Western Railway,

Ajmer,

- wp

My, M.I.Gautim, counsel for thsz 2pplicant
My, B.S.Mathar, counsel for the resronlznts
CORAM:
HOI? BLE SHP I DATAN PRAIASH, MEMRER (JTUDICIAL)

ORDER
(BEF_HOW' BLE SHEI RATAIN PRAKASH, MEMBER (JiDICIAL)

The 3rplic3nt herein Smt, Lismi B2i has approsched
this Trikunal under Sectinn 1?2 of the Alministrative
Tribanale act, 19225, to zezk the following directions

ag2inst the resrondernts $-

i) to dzclare that the 2pplic2nt is entitled for the
eryment of fImily pension v oe,f, 10,10,1975;
1i) to w2ke her p2yment of fimily pernsion 2leongw ith

the r2yment of arredrs of penzion w.e,f, 10,10,1%75

and interest thereon:

iii)  to male her mMyment of difference of D.C.R.C, after
caleulating the correct Imount of D.CLR.CG. 3langwith

interest 3ccrued on its totadl ampount:

iv) to provide 3upointment on comodssionsite ground to
onz of the family manhers of the deceldsed employvee
Shri Chauthnl,

24 The facts giving rize to the 3foresdid apcliczation,

in hrief, 2re that Shri Chauthm2l, the 13te hushénd of the
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c2dre v2cancy 3s 3 ClAazg IV staff in Divisior2l Saperintenient
Cffize (now cslled 2z 'D.0 .M. OFffize’ Ajmer) w,.z.f. 1.9,19€5

vide Anrevire AgZ, He disd on 92,10,1975 vhile in serviece
<

(Annx.A-3) .,

It iz the c3ze of the 3Applisant who iz the widsw of

M)
*
n)

Shri CTha 1“hmd%’+hdt bzing an illiter3is 13dy of backwdrd

iTe

Ard poor family 2nd ignor2nt of service rules  oresumed
th2t zhe w3s not entitled to Any Service hsnefitz due to
demize of her hazhdnd vhile in szrvice., As =zcon 22 she

camez to know that thers axistd the right of family
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i)

D.CRuGe atr,, for the welf@rs of the families of .
who died while in zervice, che fent 4 notice +to resmmrnient
5,2, the Divizional Rzilwly lanager, Westerr F?.aj],‘.x-a};
Ajmer on 2.9.199%4 (&nn:-, -‘*—4) The Divisional Railway
Manager ¢ide commanicodtion dated 23,1,1995 (Anpx, A5)
Adwized the applicant that shz WaAs npeither anticlzd for
fanily pension, nor 3ppointment »f one of the family
mzmbzr of the decelsed employzs on compAzzionite grounds,
Alorngwith this letter, 2 Chaqus of Rz, 1133 °- a3 Temgorary

Status Grajuity amount to ths 2ppnlicant was Also nk to

zT-

her without spacifying the detdils, On 9,3,95 vide Anni,A-1

sha sent 38 legal notice to the raspondents which reniined

g

=h

unresponded by the respondents. It is further the case of

the applicant that 13ater on thraagh Some reli3ble scurces

ghe ledrnt thit vide Office Letter Ho ED/240,/7 /Pe, 11 33+:ed
£,5,3972 the dzce2sed hushand ~Ff the applizant Shri Chaathm3l
was praomoted 28 Peon on regalidr MWasis, The copy of the letter
being not 3vaildble with her 3t the time of filing this

0A, she has dssirsd that iz szhould ke 2211ed for from the
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restondznts, It s, thersfore, been 21l23imsd "y the

7

Applicant that her hushand hiving zn regularized wefore

hiz de3th, she ig enticlsd t2 family nension, 35 pe

Lot

the Family Pension Schems for P2ailwiy Employess, 1964,
Sh: has 2lsg claimed comp@ssionite 3ppointmznt to one of
the family memher of the dacedsed employes on comnssion3te

C

ground 3s per Railway Szrvice Fules to this effect, Hiving

rem3ined unsaccessful zhe has Approdched the Tribunsl to

jo)
H
i
ot
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I
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claim the aforzsaid

4, Ths respondents have oppo3zd thiz applization hy
filing 8 written reply. The st2ni of the respondsnts has
been that the applicant's hushand wiz 3 Temporary Status

holder in 1275 3nd swxpired before regul2risiation in

service. According to the respondents since the tempor2ry
employsss are not gnititled to get perncsion/fa2mily pention,

hence the 3applicant i€ not entitled ko get family pension

Vi.e of . 1 l‘1 1CQ75 P 'ga.l.‘j. l'ﬁg t-}"l' -‘la lf[‘ [ li: th@ ’ar_')l";ll j_l:'a nt

ﬂz

to Zezk Appoirtment on compdsziomte ground, it hds he

averrzd thit €ince the hushrd o»f the 3pplicant was only

s

t ¢
a Casual Labour with temporiry st3tuz 3nd Algo 4id no
evpire dus to 3ny 3ccident while on duty, hut died heciuse
of rAturial dedth, this 2l2im 23les is not tenabls, The
resrondznts hive 3lso talken the pled »f limitation in
filing thi= applicitinn 45 31lzo the leg2l ple® that in
the sage OA applicant cannot ask for two relisfs i.e.
to ¢cl3im family sension Ind 2lgo 2pn Appointment on
compagsionats ground 3z 1laid down under Ruls 1d of the
Central Adminiztrative Tridural{Procedars) Pules, 1907,
It hd@s, therefore, been or2yzd that the 3pplicition

deserves rejection,
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5. The @pplicint h3s 2lszo filed theredfter a rejoinder
Glongwith #n office order i3ted 2.5,1972 (Annx.A-6) whereby
the dece3:sed railvwiy employee Shri Chaurhmdl has been

promoted on the post of Peon 2fter being requlirised.

6o I h@ve heird the le3rned counzel for the applicant
and 31so for the respondents 3t gredt length 3nd have ex3mined

the record in great gdetail,.

7. On the claim m3de by the applicant regarding

compizsionite Appointment to one of the family memhers
of the Jeceiazed employee Shri chauthmal, it is suffice
to mention that the applicint has not given any det2ils

whitsoever for whom the comM@ssionate 3Ippointment is sought

for. Further 3lco no det3iils his heen Jiven ag to whether

dny reguest wias m3de to the rezponilents to claim comp3sgsiondte
appointment before 2,9.1924, thz d3te on which 2 leqal

notice wis given by the @pplicant, nor there 3are aAny

particulars as to Whether any effort was made in this

" direction between 9,10,1275, the A3te when her hushand

Shri Chauthm2l died till 2,%,12%4 vhen the notice was
given to the respondents, Besides this, in the same 04
only one relief is permissible to he entertiined under
Rule 10 of the Centril Administrative Trimunal (Procedure)
Rules, 1987. For 311 these re@sons, the claim\made by
the applicant to feek Appointment on compiscs iohdte
ground for one of the fémily memhers of the deceased
employee Shri Chauthm3l does not cucce:zd. The prayer

-~

ma3de in this behalf is rejécted.

B.v Coming now to the 2zpsct of family pension claimed

by the applicant, it hits bo be geen on facts whether the
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applicant is entitled to get such & relief, It h3s been
vehemently contendied by the le3rned counsel for the
respondents that the &applicant's late hashand being 3
tempoarary status holder @and not hdving been regularised

the claim for pen=ion is not entert2indhle. In this regard,
the factwal ﬁOSition as brought out by the applicint in her
applicd@tion #nd her rejoinder;is that not only the applicant's
husrand was conferred temporiry stitus w,e,f. 1.9.1965 vide
Annexure A-2, but 2lso that Shri Chluthmsl wa:s regulidrised
and p:omoted to the rost of Peon vide order Jited 8;5.1972
(Annx.A-6), The oriqinal of this order his also been made
'available by the le3rped counsel for the @pplicant for
perusal, It is thus abunﬂantly‘clear thit Jecedzed hucshband

of the applicant was regulidriced vide order Jdated 8.5,1972
(Annx.A-6) 2nd1 he served with the respondents gailways

till he expired on 9,10,1975, Fufther it h3s now¥ been Settled
bv Hon'hle the Supreme Court in the case of Union of India

& Ors, V, Rahia Bikaner etc, JT 1997(5) S.C. 95: while

observing at piAge 96 that "It is ceen that every casudl
laboirer employed in the rdailuvay 3dministration for six
months is entitled to temporiry stitus. Thereafter, they
will be emp3nelled., After emp3nelment, theyire required

to be screened hy the competent duthority &nd 2s and

wvhen v@cancies for tempordary posts in the reguldr establishment
are dvy2ildble, they shoull bs ampointed in the order of
merit After screening®; Znil held "On their appointment they
8re 810 required to put in minimum service of one yedr

in the temporary post, In viev of the *bove position, if
any of those employzes who h3d put in the required minimum
service of one y=ar, that too @fter the Jppointnent to

 the temporary post, died while in sService, hie widow would kg
P
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eligihle to pension under the Family Pension Scheme,
1964," Therefore, there remiins no doubt th2t in the
instint c@se 3lso the arplicant’s hasbaipd Shri Ch3uthm2l
was 3 tempordry St3tus holder in the yea@r 19€5 and was

reguldriczed vide order dated 8.5,1972 and further corntinusd

to serve the resipondents railwvaye till he died on 9.10.75

i.e. the dece@zed Ch3uthm3l had served the resrondents
railways for more thin one yedr after being regularised
and as such the applicant is entitled to get family pensicn

as per Family Pernsion Scheme, 1964,

9,  The only question Whicb no%w remlins for consider2tion
iz th2t from Which d3te the 3prlicant is entitled to get
Family Pencion ? On this 3spect, & pled of limitation

hic been raiced by the le@rned counsel for the respondents,

It has been urged thZt since the decedsed Shri Chauthm2al .

died in the yedr 1975 and the applicant 4did not initiate
Zny action to claim family persion till the yeAr 1994,
the claim now advdrnced hy the applicant is rArred by
limitation. On this asp=ct, it h3s t> be mmted that
though the applicant did not initi2te any Steps to Cl3im
family pension on 2ccount of the services rendered by her
decezsed huzand Shri Chauthmal before 2,9,1994, but the
respondents &lso on their part for the first time wrote
to the applicint vile their comminic3tion 3ated 23;1.1995
{(annx.A-5) thit the 3pplicd@nt is neither entitled for
family pension, nor she can Elaim Sppointment on:

compassiondte ground for 2ny of th: memker of the Jecelsed

d

K

employee since the relief of evtending appointment on
compissionite grounds his heen extended w,e.f, 31,12,1926

only. Thus, it is cled@r that though the request made by
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applicant is highly belated one, yet 3z far 3g the relief of

n

claiming f2mily rension is concerned it cannot be rejected

solely on the grouni of limitation. In the c3se of M.P. Gupta

Vs, Union of India,(j995) 31 ATC 186, it has heen held by
Hon'ble the Supreme Court that the grie&ance with reg2rd to
penc ion i€ continuing wrong giving rise to the recurring cluse
of action subject to the rider thit the conseguential relief
regarding rAyment of 3rreare wbulﬂ be sukject to the har of
limitaétion. In the inst3ant case though the applicant has

not 2pprofiched the Tribun®l to cl2im f2mily rencion within
limitation, yeﬁ her right to claim family pension being a
recurring canse of actinn and she having rteen communicated
disallowing it by the recspondents vide their communication
dated 23,1.1925 (Annx.A-5), it c@nmot ke s3id that the CA
filed on 28.3.199¢ is b2rred by liwmitation. Howewer, it h3s

to be ohserved thit the entitlement of the applicant £to claim
drredrs of the family pension woula be limited from the d2te
of givimg the first legal notice to the resronients on
2,9,1594 (Anrx.A-4) omw3rds &nld not before it. The 2pplicant's
claim to get f2mily pension w.e.f. 10,10,1975 till 2,9,1994,

the dite of service of notice to the responients is dis-3lloved.

10. The O.A., therefore, is r@rtly 2llowed with the

following directions to the respondents:-

i) the recrondents shiall piy %o the 2pplisarnt family pénsion
W.e.f, 2.,5,1794 e per cilculations done in 3ccordance
viith B3 jlwiy Employees Family Pzns ion Scheme, 1964
after the e@pplic3nt fulfils All the requisite formllities
to get fimily pension 3nd 3¢ directed by the responients,
The applicdnt =hall complete the requisite formAlities
to get family pencion 2& directed 3hove, Within two
months from the date of receipt of 2 copy of this

order:
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ii) 2fter the a@pplicant complies with the 3bove formilities,
the responients shill issue necessry orders for
paiyment of family pension to the applicant within

three months

iii) the 3pplic3nt chall 31lso he =ntitled for ravment of
interest @ 125 p.3. on the Arredre of family rension
from 2,2,19%4 till thé date of payment in complidnce

of above directions:

iv) the rzspondents while issuing orders 2c directed
Abhove, ch3ill also adjust the payment alreidy received
by the 2pplicint on account of gratuity payment 3nd
r2y him necessdry b3lénce 3mount in this regird as

per Payment of Sratuity Riales in force.

The relief to cl3im dppointment oh comp3ssiondte grounds
tc one of the fimily members of the decelced Shri Chanthmal

stanpds dic-3]1lowed,

11. The O.E., is di=posed of aceordingly with no

@Z’/Q@‘“VQ\/J

(Ratan Prakash)
Judicial Member

order 35 to cozts,




