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IN TH$ CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR,BENCH, JAIPUR 
' 

"Date of orde1~: 4H""August, 2001 

OA No.201/96 

Chiranji Lal S~nwaria s/o Shri Ghasi Ram, at present posted as Class.:. 

IV jn tile NCC: Directorate, Bani Park,· Jaipur r/o No.B/86, Laxmi Narain 

Puri,. Ram Ganj, Jaipur 

1. 

2. 

3. 

4. 

•• Applicant 

Versus 

The Union of Indfa thrcugh the Secretary, M/o Defence 

(Department of Defence, Govt~ cf.India; New DelhL 

'Ihe Director General, N.C.C. Ministry of Defence, Govt. 

-of Indfa i West Vlcek No. IV, R.K.Puram, New Delhi. 

'Ihe Deputy Direct or (Personnel) for the Director 

General,-NCC, West Block Ne.IV R.K.Puram, New Delhi. 

The, Deputy Director General, N.c.c., Rajasthan, D-58, 

Bani Park, Jaipur: 

Respondents 

Mr.· Hemant Gupta, counsel f?r the applicant. 
\ 

Mr. U.D.SharIPa, counsel for the r:-espondents 

CORAM: 

Hon'ble Mr. S.K.Agarwal, Judicial Member 

Hon'ble Mr.A.P.Nagrath, Administrative Member 

ORDER 

Per Hon'ble Mr. A.P.Nagrath, Adminjstrative-Merober 

App1i cant, Chiranji i.al · Sam~aria, a:: -Peen of N.C.C. 

Directorate, Jaipur was P!'Oceeded against under Rule 14 of the ccs 

~ GG~) ~ul~s ! 196? aqa ~. P?llai ty af rElrriovaJ ~rQITJ servic;e was imposed 
\ 

upon him by the Disciplinary Authroity vi.de, order dated 31.5.1982. On 

appeai, the Appellate Authority rejected the appeal of the applicant 

_against the saia penalty. The -Reviewing Authority- after_,'examining the 
/ 

records rE·'mittea the caee back· to the DjecipJ inarY,/ Authbrity· for 

further inbtiiry frotn the stage ·of the 
/ 

chargesheet /ana 

I 

/ 
./ / 

for passjng 



/ 
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a·pp.ropriate orders.· While passing these orders, the · Reviewing 
. . ' 

~ 

Au.thorfry .per~dtted the applicant to. resuroe duty, whfrh he· did on 
I 

· 6.4.1985. On coroplet ion of, the fresh 9iscipl:ipary procee<lings, the 
.) 

·applicant was awarded penalty of withholding cf next annual· increroent _ 

with out _ cumuiat i ve. effect . for a . peri0d of one year. The applicant 

subm:itted represent~tion for· pay and allowances for 'the peiicd of. 

absence from 8.6.82 ·to. 5.4.85. Vide order dated 13th March 1990 

~Mn.A2), th~ followin~ order was .passed by the Addl •. ·Director 

General , : NCC:· -

. ' 

"i) · Shr~ CL Sanwaria be ·pa_id 75% 6f his basic pay and 

allowance$ .admissible thereon· for the, period frow 8.6.82 
, 

to 5.4~85 including .the qnnual .increments; 

(ii) the per~od of·absencefroni.the dateof re111oval-from 

serviCe to the date of re-instatement be treat.ed as "non 

duty""· 

It· appears that the applicant . has wade further 

0 representatic;m _and. h:is case was ·pecided by the order dated 21. 7 .95 

(Ann.Al) stating that the period of. absence cannot be treated as on 

~uty Which Wc)S c6rr.municated to him. vide ·order dated 7th August, 95. 

- 'Jhe' applicant· is' aggrieved ·'with, thl.s orde:i; and has filed this 

appli_cath";with the prayer. that ·respondents be ai;ected ·to .treat the 

absence period C?f the· applic.ant w.e.f. 8.6~82. to · 5.4.85 as period 

spent on duty for all purJ?oses with all ·consequential benefits. 

2. 'Ihe applicant '.s plea is that since. he was reinstated in 

service aria hes also . been given 75% of the back wages for the 'period 

of. absence·_and 0 also ,granted annual ]ncre1J1ents dudng the said peri~, 

the respondents sh0ul.d have treat.~ this ·~r.iod as hav':i ng been spent 
. . . 

on duty. It has been stated· that the respondents have not g:iven any. 
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. reason for their· action of· treating this period as non-duty. 

3. The respondents. in their written· statement have raised 

preliwfoary objection by stating that.the applicant had earJier filed 

an OA No. 538/89 for quashing the order· dated 7 .11.85 by which the 

'period of absence had been ·-regularised by granting Extra Ordinary 

Leave. During pendency of that OA an order q:ime to be · P?ssed on 

30.3.90 by the. competent authority by which the applicant was to be 

paid .75% · 9f his basic pay and allo'Wances- admissible for the pedod 

trow 8.6.82 to 5.4.85 including annual incrementE. Being fu1ly 

. satisfied with thi_s order·, the applicant withdrew his OA by filing an 

' '-\. application -a·no consequently the OA was dismil?sed as withdrawn by 

order- of the Tribunal dated 17. 7 ~90. 'lhe respondents plea. i:= ·that 

since that OA was related to the treatment of th~ same period which 

had been regularised by grant of Extra Ordinatry Leave and which could 

not have· been counted as qualifying service for pension purposes, the 

same cJ~drn cannot be _agitated now by th~ applicant. 'lhe respondente 

.submit that the effect of Ann~A2 dated 13.3.90 is also the ·same where 

the period has been treated as non-duty and is required to be excluded 

for the periods of qualifying service for pension purposes. 'Ihus, the 

respondents _contend, the -present OA is not maintainable and deserves 

to be dismissed. 'lhe respondents have ~Hso raised_ the ground ·of 

],imitation stating that the order for treating this period as non-duty 
' - - -

was passed on 13.3.90 by the coropetent. auth~rity exercising powers 

vested unde>r FR.54. The applicant did not avail any statutory rewady 

available tc him_ and subsequently submitted a re.presentation bnly on 

22.1.95 which h~s been properly disposed cf by the impugned crde.r. 
l 

4. We have heard the learned counsel for the p.3rt ies and 

perused the written statements and documents. 
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5. The learned counsel for the applicant statep that the 

case of the applicant was covered under Government of India'- s order 

No.4 :iseued by the Minh:try_ of Home Affairs under OM dated 27th May,61 

and 30th May,1962. Hi~ contention wae that under this decision, few 
- . I 

quest ions have been -addreesea- and , the appl iCant 1 s case was under 

que-stion No~2 which is as follows:-

" (4) Regulation .of pay on reinstatement on ground of 

equity or Court judgment, etc. 

(l) ••••• 

(2) Whether in cases' of reinstatement on. the ground of 

diemissal/rerooval/diecharge or terrdnation of_ service 

being held by a Court of Law or by an 

appellate/reviewing authority to have been made without 

following the procedure required under Article 3J l of 

the Constitution, payment of .full pay and allowances for 

the intervening period is automatic and corrpulsory." 

and this has been answe-red ~~ para 3( ii) of the said OM. The learned 

_counsel argued that the applicant had.not been placed under suspension 

"/ 
__ ._____,__, and in such a situation FR 54 is not applicable as his removal was 

held by the reviewing authority to have been- ordered-without followina 

the required procedure. However,, the learned counsel for the 

respondents stated that_ the period- of absence - has been treated as 

period of suepensj_on and the applicant had been_ paid 75% of the pay 

and allowance as ~ubsistence _allowance. He i:rafotained that under FR 54 

the cowpetent authority haa discretion to pay a proportionate pay and 

allo~nces and to treat the pedoo a.s non-duty. 'Ihe learned counsel 
! • • 

strongly opposed -the ·maintainabil~ty cf this OA on the,_ ground of 

limitation, as his contention was that the decision cf treating the 

period ae non~uty hai: been .taken fo 1990- and ,the app~icant did not 

challenge_ the· same for a number of years. He made e representetion 

cnly in January, 1995 which wae duly coneidered and rejected. The 

learned couneel's stand was that the period cf limitation should count 
- . 

from March, 90 when the treat the period as non-duty- wae-
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suepended employee for the imPositjon of a major I?enalty 

finally end with the .impositiol'. of 'minor Penalty, the'. 
. . . , _\ . . 

suspension _can be .said to. be wholly unjustified iri· terms 
. ' 

,. ( . I ' 

of FR 54-B and the employee concenred should; ·therefore, 

· be Paid full · pay ·arid allowances· for the ~riod of . 

~uspension by passing a s~~table order, ·under· FR 54..:..B. 

· These orders will becqme effective from 3rd 

December, 1985, · ,Past . cases already 'decided need not- ·be 

re.opened. " 

It is clear ·from above, that the caf?e' of the appricant 

>...J is scroarely~. coverea by thl.s aecision. After the re,;iewing .. authod ty 
1· . 

ordered further inquiry~in the.matter and the sam~ ended in.imposition 

of only a minor penalty i.e. stoppage of increment for one year 

without cumulative effect, there· was no option then with the 

department than.to treat tflis period _as period· spent on duty. In such 

a si.tuation· the suspension ·is considered unjustified ·and full pay and 

allowances :i,ecome payable for· _this . pedod. It is the duty ·of the 

/'·. coropetent authority to fe>l1ow the provjsi~:ms of FR 54 B (3) and (4). 
i . 

) 

( 

These provisions are reproduced below:~ 

; 

. II F .R ~ 54-B. (1 ) •.•••• ~ .; ' 

(2).~ •••• ~ .••• ,· ., 

(3) Where·the.authp:rity competent.to order· reinstatement 

is of' the opinion that · the suspen~ion was wholly 

unjustified, · the Government servant shall, subject to 

the provisions of sub-rule ( 8) be paid the full· pay. and 

' aliowances to whi"ch he. would have been entitled, had he 

not been sus~nded: ' 

Proviaed that where such authority is of .the opinion 

.that ·the termination · of .- the· proceedings instituted 
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against the· Goverrnnent ser-Vant had. been delayed due to 

reason:= directly attributable to the Government servant., ' 

it may~ after giving .. hjm. an opportunHy to make his 

repre:=entaUon _within sixty dars from the date on _which 

the corrnmmication in ·thi:= · regard is served., on him and 

aftrr considering the repre_pentation, i.f any' submi,tted 

by him, direct,· for reasons to be recorded in. writing, 

that the Goverriroent eervant shalJ be j:,afd for the per.fed 

of euch delay only such amount (not being -the whole) of:­

such pay and C!llowances as it may determine. 

(4) In a case falling- _under sub-rule (3) the period of 

suspensiOn shall be treated as a period spent on duty 

for . all purposes o II 

In ·view of thia clear rule position~ we have no 

hesitation in holding tl')at action of the respondents. in treating the 

period as non-duty is contrary to.the Fundamental Rule:= and is liable 

to be r:-ejecfed. .· 

We, therefore.allow thie OA and quash the jmpugned order 

Ann.Al dated 2i.7 .95. 'lhe respondente are directed ·to treat the 

absenc~ ·period of the applicant w.,e.f. 8.6.82 to 5A~85 as period 

spent on duty -for all purposes.· The applicant shall also be entitled 

to all- c~nsequential benefits. 'The respondents shall comply with thje . 

order within the period of two month of !\eceipt of this· order. No. 

order as to costs • 

. ·Lr 
(A.P.NAGRATH) · 

- .... . 
<!''-~-"..._-:--

Adro. Merober Judl.Member 
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