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CORAM:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR
_ ) ‘Date of ordex' 6%G~Aucuqt 2001
OR No.201/96
ChiranjiiLal Sanwaria s/o Shri Ghasi Ram, at present posféd as Class—

)

IV in the NCC Directorate, Bani Park, Jaipur r/o No.B/86, Laxmi Narain

Puri, Rem Ganij, Jaipur

N ‘ ..Applicant
,Versus: A
1. _ " The Union of India threugh the Secretary, M/o Defence
.(Department of Defence, Govt. of . Indla, New Delhi.
2., l The Director General, N.C.C. MJnlstry of Defence, Govt.
‘-’of India, West Vlock No. IV, R.K.Puram, New_Delh;.

3. . The Deputy Director (Peféonnel) for the Director

General, NCC, West Block Nc.IV R.K.Puram, New Delhi.

4, - The 'Deputy‘ Director: General, N.C.C., Rajasthan, D-58, .

Bani Park, Jaipur

.. Respondents

" Mr. Hemant Gupta, counsei for the applicant
\ _ Rine

. Mr. U.D.Sherma, counsel for the respondents

i

Hon'ble Mr. S.K.Agarwal, Judicial Member
Hon'ble'Mf.A.P.Nagrath, Administrative Member -

ORDER

Per ﬁon'ble_Mr. A.P.Nagrath, Administrative Member
Applicant, Chiranii Lal 'Sanwaria, ‘a:APeon_ of N;C.C.
Directorate, ﬁaipuf wes proceeded against under que 14 of the CCS
(GGA) Rulge, 1965 angd a penaity of removal from service was imposed
upon ﬁim by the»Disciplinafy Authroity videacféer dated 31.5.1982. On

appeal, the Appellate Authofify rejected the appeal of the applicant

_against the said penalty. The Revnew1nc Autherity- after examlnlnc the

reccrds remitted the cace back to the DJ=c1p]1nary Authorlty for

further 1nqu1ry from the stage of'the chargesheetfand for passing

!
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Aapprcpriate orderé.--While' peseinq these orders ‘the -Reviewing

Author:ty perm:tted ‘the appllcant to. resume duty, whiCh’headid-cm

l46 4. 1985 On completlcwx of “the fresh dlSCllenary' proceedings, the

R T

iapplicant'wae awarded:penalty of withholdinq cf next'annual«incrementﬂ

wathout cumulatlve effect for a perlod of one year. The applicant.

=ubm1tted repreeentat1on for- pay' and allowances for the per1od of

abeence frem 8.6.82 to 5.4.85. Vlde order dated 13th March 1990

‘ (Ann. A2) the follow1ng order was paesed by the Addl..'Director'

General, NCC°- o
"i) .Shri CL Serweria be paid 75% Of -his basic pay and
allowsnces admissible thereon for the period from 8.6.82

to’5.4l85*including the annual .incFements:

(ii)_the period of'absence~from.the{datefof rewoﬁal-from
; - ) eervice to the date_of»re—instatement be treated'aa."non_
duty““ s | | '

JIt~ appeare"that Cthe attﬂicant has = made fvrther
representatlon and h1= case was dec1ded by the order dated 21 7.95
(Ann. Al) etatlnc that the perlod of abeence cannot be treated as on
duty'whlch wes, commun:cated to;hlm v1de.order dated 7th August, 95.
The appllcant isf aaqr:eved with. thle. order and haq filed thle
appllcaﬂnuwlth the pmayer that respondentq be d1rected to treat the
abeence per:od cf the appllcant w.e f. 8. 6. .82 to 5 4.85 as perlod

epent on duty‘for'all-purpoees_w1th all consequent;al beneths.,"

2; g Ihe apmﬂicant'e plea is that since he nas reinetated in

~=erV1ce and hac aleo been q1ven 756 of the back wagee for the perlodA

_of abeence and aleo cranted annual Jncrements durlnq the said per:od,

the reepondents should have treatedvthls perlod.as hav:ng been - spent

‘on duty. It_has_been‘stated'that the respondents haVe nct giﬁen any -

-
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.reason for their- action of treating this period as non-duty. »

3., ) The respondents.in their written- statement have raised
};reli'minary objectiori by stating that the applicant had earlier filed
an OAR No. 538/80 for qua=hin<j the order dated 7.11.85 by which the
per1od of abcence had been reaularzced by granting Extra Ord:mary
Leave. Durmg pendency of that OA an order came to be peqsed on
- 30.3.90 by the. ccmpetent authorlty by Wthh the appllcant was tc be

peid 75% of hlS bas\1c pay and allov_rances Aadm:ss;ble for the period
from é.6.82A to 5.4.85 .ihciuding annual incremente. Being fully
A,-satiefie.d.with thi»s' orbeyr, the appiicant with‘drew his OA by -filing ah
application -and coris.eduent]y the-OA was dism_i:t:sedi as withdrévtn by
order- _of.'the Tribu_nal dated 17.7.90. The .respondents élea. is'- that
’ siﬁce that-OA was related tc the treatment of the same period %ich
 had been regularised by grént. of Extra Ordinatry‘ Leave and which could
“not heve~t>een counted as -qualifymg éervice for pension purposes, the
same c]a:m cannot be acltated now by the appllcant. The respondent=
.submit that the effect of Ann.A2 dated 13.3.90 is alao the ‘same where
th_e per:.cd has been treated as non—duty and is required to be excluded
for the perieds of qualifying service'for peneion pur\poses. Thus, the
‘ recpondentq contend, the precent OA is not mamtamable and deserves
to be dlsmlqsed. The recpcndentq have also ralsed the ground of
limitation statlng that the order for treatmg th1= period as non-duty
was passed on 13.3.90 by the competent,authorlty exercising powers-
veqted under FR.54. The applicant 8id not ava11 any qtatutory remady
avallable tc him 2nd qubqequently submitted a repreqentatlon only on

22.1.95 wh:lch\has been properly disposed cf by the-lmpugned crder.

4. ~ We have heard the learned counsel for the partles and

perused the written statements and document
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5. - The learned counsel for the applicant stated that the

case of_the_applicant was covered under Government of India's order

No.4 issued by the Ministry of Home Affairs under OM dated 27th Mey,61"

and 30th May,l962. Hie_contention'was that under thie decision, few

questions have been ‘addressed and the appl1cant‘ case was under

queetlon No. 2 vwhich is as follow= - "_ -
»'"(4) Regulat1on Aof pay on reinstatement on ground of
equity or Court judgment , etc. |
(Deeen
(2)'§hether in cases‘of‘reinstatement on. the ground of .
‘djsmissal/removal/diécharge or termjnation ~of servicei
being held by a . Court of law. or by an
appellate/reviewlng authority to have—been made without
- follow1nc the procedure requ1red under Article 311 of
the Const1tut10n, payment of .full pey" and allowances fer
»the intervening pericd is automatic and compulsory."

and this has been answered in para”3(ii) of . the eaid OM. The learned

_counsel arcued that the appl:cant had. not been pﬂaced under suspension

and in such a2 situaticn FR 54 is not apmllcable as his removal was

held by the reviewing authorlty to have been ordered-without followina

' the required precedure. However, the learned councel for the

reepondente stated that the period of abeence has been treated as

~ pericd of suspension and the appl1cant had been,pald 75% ©of the pay

and allowence as subeietence allowance. He mafntained that under FR 54

 the competent authority had dJscretlon to pay a proportionate pay and‘

Aallowances and to treat the per:od as non—duty. The learned counsel -

stronaly opposed the ma1nta1nab1]1ty cf thns OA on the aground of -
11m1tatJon as his contention was that the dec1elon cf treatlng the
perlod as non—duty hae been taken in 1990 and ‘the appllcant d:d not
challenge . the- some for o number of years. He made & repreeentatlon
only in January, 1995 whlch wasg duly concldered end rejected. The
learned counsel's =tand was thet the period of 11m1tatlon should count

from March, 0 when the decisicn tc treat the period as neon-duty was .
. ' J : Lo
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suspended emplowee for the impositjon of-a major penalty
finally end vdth-the imposition'of'hﬁnor penalty,’theti
=uspens10n can Be =a1d tc be whclly unjust1f1ed im terms
of %ﬁ 54-B and the'employee concenred =hould, therefore,
- be pa1d full pay and allowances for the per1od of
"suspen51on by pas51ng a.=u1tab1e order, under FR 54—B.
These orders w1ll become effect1ve from 3rd
December,_l98§, Past‘cases already decided~need not'be '

reopened. "

h It is clear'fromrabové, that the case‘of the applicant

- ie souarely covered by th1= dec1s10n. After the rev1eW1ng author:ty -

ordered further 1nqu1ry lin the matter and the same ended in. 1mpos1t1on g
of only a minor penalty 1.e. stoppage of 1ncrement for one year

without" cumulative effect, there wos ‘no. optlon then with the

: department than to treat this:per1od as per1od-spent on duty. In such

.a s1tuat10n the suspens1on 1s cons1dered unjust1f1ed and full pay ‘and

allowances become payable for th1s perlod. It 1s the duty of ‘the .
competent authorlty to follow the prov:s:ons of FR 54 B (3) and {4).'
These prov:slonq are reproduced belOW' | |
" "F.R.54-B. _(1);.-....,.1." |
(25:..5;;...
(3) Where the authorlty competent to order re1nstatement
is’ of" the op1n10n that the suspension was wholly

—

unjustifaed,j the Government' servant shall, suhject to

1
}

-the provisions of sub—rule (8).be pald the full'paynand
allowances to wh1ch he would have been ent1tled, had he
not been suspended"

‘ Provided_that where such authority.ls of:the opinion‘

that "the termination “of .the proceedings ‘instituted
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against fhe'Gerrnmeﬁt_sé%Gant héd.béep delayed dve to
'reaéons directly étfributabléTEO“the.éoverhment servan%,’
it may, after giving -him -an ‘opportunit§ to meke hie
.rebféséntation_within'sixty daYs from the éate on which
S the.commun?éétion in‘tHiS'regérd is serVedbén him and
éft?r-éénsidering thé'répregentatiqn) if any, submitted
- by‘him,‘diréét,'f?r reasons to be recorded in.wfitiné,'
'lfhat the Goverﬁmenf seg;anfdshé;] beApaid for;fhe_pericd
of‘éuch delay oniy suchAamoﬁnt (not being-the whgle) of"
" ‘such pay and éllbwéﬁcés és.itfnay detérmine. - ~
(4) In a-éaée falling,under sub;rule (3) the period of
suspeﬁéibn shéil be treated aé a-geriod sbent on duty

for all purposes." ‘ -

-

8. In view of this clear rule positiori; we have no

hesitation in holding that action of the respondents in treating the

period as non-duty is contrary to.the Fundamental Rules and is liable

to be rejecfed}

.-

O _ We;'therefore~allow this-OA_and cuash the impugned order

~ Ann.Al dated 21.7.95. fThe respondeﬁté are directed to trest the

absence -period of the'éppliéant vﬁg.f. 8.6.82 tc 5.4.85 as periéd'

| spent cn duty-fpr all purposes. The applicant shall alsc be entitled

to all'cpnséquential benefits;‘The-respondents_shall comply with this .

order within the pericd of two month of receipt of this'order. No. -

order as to costs.

(A.P.NAGRATH) : £ (8:K.AGARWAL)

Adw. Member -~ - e ~ Judl.Member
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